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PREFACE.

THe primary object of this book is to serve as a man-
ual for the use of students and of others who desire an
elementary knowledge of the history and principles of
the Roman Law. Since the founding of the “historical
school” in Germany, and the new direction given to
legal studies by Sir Henry S. Maine, the importance of
the Roman law as a part of liberal education has been
strongly emphasized in England, and has received some
recognition in this country. It seems now to be a well-
established fact that the history of modern systems of law
and the principles of comparative jurisprudence cannot
be properly understood without some knowledge of this
most important branch of learning. Twelve years experi-
ence in teaching this subject has convinced me of the val-
uable results which it affords to the student in widening
his historical horizon and in deepening his sense of the
importance of law as a liberal science,

The general scope of this outline is somewhat similar
to that expressed in the ordinary German title, Geschickte
und Institutionen des Romischen Rechfs. But its arrange-
ment, both in the historical and the expository part, dif-
fers considerably from that usually followed by the Ger-
man text-book writers. The departure from a plan ap-
proved by writers of such eminence may require a word
or two of explanation—in addition to the general neces-
sity of adapting a work, as far as possible, to the special
needs of those for whom it is written,

m



iv PREFACE.

Since the time of Leibnitz it has been customary in
Germany to separate the exzerzal from the internal history
. of the Roman law, This method has, it is true, made clear
the distinction between the formal sources of the Iaw, on
the one hand, and the development of the various branch-
es of the law, on the other. If the method fails at all, it
fails to give a proper synthetic view of the general histori-
cal influences which have contributed to the growth of
the law as a whole. I have adhered to the division into
periods adopted by Puchta ; but have added a fifth peri-
od in order to emphasize the continuity which binds
together the history of the Roman law from the earliest
times to the present, I have also attempted to point out
in each period the organic agencies at work in Roman so-
ciety, whether social or political, philosophical or religious;
the mode in which these agencies acted upon the prevail-
ing legal forms and ideas ; and the effects which they pro-
duced upon the substance of the law, as a whole, and in
its more important branches. And this general line of
development is traced, so far as is consistent with the
iimits of the work, by the aid of specific illustrations, In
controverted questions regarding the origin of law, I have
usually followed the safe judgment of Sir Henry S.
WMaine, :

In describing the general principles of the Roman law,
one of three modes of classification may be adopted. In
the first place, we may accept the ordinary arrangement
adopted by the German writers in describing the modern
civil law. Again, we may re-arrange the principles of the
law according to an ideal order, which we think the Ro-
mans ought to have adopted. Finally, we may adhere to
the general classification with which the Romans them-
selves were familiar in the works of their own text-book
writers. Were it not for the fact that this last method is
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rarely followed, it would seem hardly necessary to claim
that the spirit of the Roman law can be best understoad
in the form in which it is expressed in their own syste-
matic treatises. Without assuming that this is the most
scientific arrangement, I have yet followed as closely as
possible, the order of the “Institutes ™ of Gaius and Justin-
ian, as that which most faithfully represents the legal
system of the Roman jurists. The special portions of
the law are explained, however, in the light of the “Digest”
and the works of modern commentators.

That this book may also serve as a guide to the further
study of the Roman law, each chapteris followed by a short
list of references, which is intended not to be a biblio-
graphy of the subject discussed, but to call attention to
certain works in English, French, and German, and to
some original authorities, in which the study of the subject
may be continued. The most important of these referen-
ces will also be found collected in a single list at the close
of the volume.

The great extent of the subject embraced in this out-
line must be pleaded as an excuse for the brief and often
inadequate discussion of particular topics. The purpose
of the outline will, however, be accomplished if it presents
to the student and to the general reader a clear and com-
prehensive idea of the historical and scientific significance
of the Roman law, and thereby awakens an interest in its
further study.

ROCHESTER, N. V.,
Oclober 1, 1884.
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Injuries in the XII. Tables, 40

In jus vocatio, 26, 406

Innominate contracts, 354

Institutes of Justinian, 161

Institution of heirs, 324

Intentio, 86, 409

Interdicta, 60, 399

— causa retinende et recupe-
rande possessionis, 75, 287,
399

— prohibitoria, restitutoria, ex-

hibitoria, 399

~ quorum bonorum, 399

— unde vi, 399

— uti possidetis, 399

— utrubi, 399

International law, 207

Intestate succession, 329

Irnerius, 182

Italy, legal study in, 182

— Roman law in, 193

Iter, 291

JETTISON, 368
Joining of issue, 408
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Joint ownership, 284

Judex in the early law, 18

— in the formulary system, 86

— questionis, 88

Judgment, 412

Judices, 389

— pedanei, 142

Ju(Ficial legislation, 125

Judicis postulatio, 29

Judicium familiz erciscundz,
318

Julian law, 55; see also Lex
Julia

Julianus, quotations from, 121,
123, 124, 314

Jura in re, 288

Juridicial possession, 286

Jurisconsults, their character,
102

— authority in the Empire, 103

— scientific influence, 116

Jurisdiction, elements of, 388

~ ordinary and extraordinary, 60

— rise of, 15

Jus abutendi, 283

— accrescendi, 325, 334

~ HZilianum, 85

— sequum, 70

~— altius non tollendi, 291

— civile, ancient, 14

~— civile Flavianum, 85

~— civitatis, 48

— dicere, 60, 67

— distrahendi, 300

~— edicere, edicendi, 61, 67

— ex non scripto, 222

— feciale, 207

— fruendi, 283

- gentium, earlier, 65, 68

— — later, 112

— honorarium, 101

—in rem, in personam, 207

— Italicum, 52

— Latii, 50

— oneris ferendi, 291

—- Papirianum, 25

—— pascendi, 291

— personarum, rerum, actionum,
224

— possessionis, 285, 286

429

Jus possidendi, 285

— postliminii, 242, 304

~— prztorium, 62

— provinciarum, 55

— respondendi, 103, 104, 124

—— sacrum, non sacrum, 223

— stillicidii, 291

— tigni immittendi, 291

— utendi, 283

— vitee necisque, 32

Jus and judicium, 27, 87, 141,
390

Justa causa, 308

Justinian, his legislation, 158

— quotations from, 245, 253,
254, 317, 320, 342

LABEO, 101

Latini Juniani, 230
Latinitas, 50, 73, 99

Law and morality, 117, 220
— of citations, 55, 140, 160
—- of nature—see Natural law,
Legacy, 334

Leges, 98, 99

— Henrici Primi, 201

- J uliz, 85

Legis actiones, 28, 84
Légistes of France, 196, 197
Legitima portio, 328
Legitimation, 241.

Letting and hiring, 365

Lex Abutia, 85

— Ailia Sentia, g9

— Aquila, 381

— Calpurnia, 392

— Canuleia, 48, 244

— Claudia, g9

— Cornelia, 62

— curiata de imperio, g, 99
— de responsis prudentum, 140
— Falcidia, 335, 336

— Furia Caninia, g9

— Furia Testamentaria, 335
— Julia de civitatis, 55

~- — de vi privata, 402

— — et Papia Poppaea, g9, 151
— — Majestatis, g9 -

~— Junia Norbana, g9

— Junia Velleia, g9
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Lex Mamilia, g9

— Plautia Papiria, 56

— regia, g9

-~ Rhodia de jactu, 368

— Romana Burgundionum, 158
— Romana Visigothorum, 157
— Silia, 392

— Voconia, 335

Liability in obligations, 348
Libellus conventionis, 407
Libertini, 236

Libertus and patronus, 237
Libripens, 21, 80

Licinian legislation, 48
Literal cohtracts, 360

Litis denunciatio, 407

Loan for consumption, 355

— for use, 356.

Locatio et conductio, 83, 365
Locus, 347

MACER, quotation from, 129

Magister officiorum, 138

Mancipatio, 21, 303

Mancipium, 23, 32

Mandata, 106

Mandatum, 83, 369

Manumissio, 32, 149, 236

Manus, 22, 23, 244

— injectio, 28, 40, 343, 413

Manuum consertio, 18, 24

Marcellus, quotation from, 121

Marcian, quotations from, 63,
150

Marriage, early Roman, 30

—- in later Empire, 151

~ in law of Justinian, 243,

Maxims of the Law, 119

Medizeval Church and Roman
law, 176

Medizval Empire and Roman
law, 174

Missio in possessionem 413

Modestinus, 103, 127

— quotations from 121, 246

Modus acquisitionis, 302

Montpelier, school of 184

Mora, 350, 365

Mortgage, 297

Munera publica, 146

OUTLINES OF ROMAN LAW.

Municipium, 51, 56.
Mutuum, 83, 355

NATIONAL dominion, 209
Natural law, 109, 111, 208, 221
Natalibus restitutio, 128, 337
Negligence—see Culpa
Negotiorum gestio, 371
Nexum, 40, 81, 82, 84, 343
Nominate contracts, 354
Novatio, 372

Novelle constitutiones, 162
Nudum pactum, 352
Nuncupatio, 81, 82

Nuptiz justae, 244

OBLATIO, 372

Obligations, character of, 342

— ex contractu, 352

— ex delicto, 374

——- quasi ex contractu, 371

— quasi ex delicto, 383

Occupatio, 77, 303

Ofilius, 101

Ogulnian law, 48

Oleron, laws of, 208

Opere servorum, 204

— pecorum, 294

Orationes, 100

Outlawry, 15

Ownership, absolute and quali«
fied, 284

— legal and equitable, 283

PAcraA adjecta, 363

Pactum nudum, 352

Papacy and the Roman law, 178

Papinianus, 103, 127

— quotations from, 63, 286

Parapherna, 249

Partes certee, incertz, 275

Partidas, 195

Partnership, 368

Patria potestas, ancient principle
of, 23

— —in the XIJ Tables

— — melioration of, 129, 150

— — law of Justinian, 240, 248

Patrimonium, 33, 37, 38, 314

Paulus, 103, 127, 156
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Paulus, quotation from, rrx, rr4,
115, 120, 121, 126, 246, 292,
344, 377, 402

Peculium, 235, 293

— adventitium, ¥5%, 241

— castrense, 129, 241

— profectitium, 241

— quasi castrense, 150, 241

Persona, legal idea of, 229

Personal servitudes, 292

Petri exceptiones legum Roman-
orum, 183

Pia cause, 263

ignoris capio, 29

Pig:us, or pledge, 82, 298, 357

Placentinus, 184

Pleadings, 408

Plebeian Tribunate, 12

Plebiscita, 11, 48, 98

Peena, 376

Pollicitatio, 353

Pomponius, quotations from, 120,
126

Populus Romanus, 8

Positive and natural law, 221

Possessio ad interdicta, 286

— ad usucapionem, 286

— bon fidei, 285

—- bonorum, 78, 80, 313

— civilis, 283, 311

— continua, 311

— contra tabulas, 323

— in bonis, 75, 283

— justa causa, 285

— longi temporis, 309, 310

— secundum tabulas, 327

Possession, its relation to owner-
ship, 285

— preetorian law of, 74

Portio legitima, 328

Pothier, 185

Precarium, 294

Predial servitudes, 28g

Predium dominians, serviens,2go

Prefecture, 51

Prefectus annonz, urbi, pree-
torio gs.

Preescriptio, 309, 310

Presumptio hominis, juris, juris
ct de jure, 4II
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Preetor fideicommissarius, 336

— peregrinus, 63, 102, 389

— urbanus, 63, 102, 389

Preaetorian edicts, 61

~ jurisdiction, 59

Preetorian Preefect, 139

Privilegia, 106

Procedure, early civil, 17

— in the XII, Tables, 26

— reforms in 84

— the Justinian law of, 404

Proculeians and Sabinians, 103

Property, growth of legal, 280

Propositus sacri cubiculi, 138

Proprietas nuda, plena, 284

Provinces, organization of, 53
138

— laws in, 54

Public and private law, 48

Publilian law, 48

Purchase and sale, 362

QuUARrTA Falcidia, 335
— Pegasiana, 336
Quasi contract, 351, 371
— delict, 351, 383
— usufruct, 292
Querela inofficiosi testamenti
327,
Questio, 87
Questiones perpetuz, 87
Questor, 11
— sacri palatii, 138
Quinquaginta Decisiones, 162
Quiritarian ownership, 74, 283
— rights early, 21

RAPINA, 379

Ratio legis, 120

Real contracts, 355

Recopilacion, 196

Recuperatores, 390

Remancipatio, 249

Replicatio, 398, 409

Res, definition of, 270

— division of, 272

— mancipi, nec mancipi, 38,
272 -

— nullius, 304

Rescripta, 105, 140
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Responsa Papiniani, 158
—prudentum, 102, 104
Restitutio in integrum, 258, 400
— ex claunsula generali, 401
Restrictive interpretation, 122
Retaliation for injuries, 42
Reus, 391

Rex, early Roman, 8

— sacrorum, I

Rights, division of, 224

— inrem, in personam, 341, 375
Robbery, 379

Rural servitudes, 2go

SACRA, 5

Sacramentum, 18, 408
Sale, contract of, 362
Salvius Julianus, 101
Sanctio pragmatica, 106
Sanctions, early, 14
Satisfaction for injuries, 41
Savigny, 169, 148

Saxon Mirror, 198
Self-defence, 402

Senate, early Roman, 9
— relation to the Emperor, 93
Senatus-consultum, 100
— Pegasianum, 336

— Trebellianum, 336
Scevola, Cervidius, 127
Servitudes, personal, 292
— pradial, 289

Slavery in XII. Tables, 32
—~ its mitigation, 128, 149
— Justinian’s law, 233
Societas, 83, 368

Solutio, 372

Spain, Roman law in, 194
Spanish colonies, 211
Specificatio, 307

Status, elements of, 231
Stipulatio, 358

— peenze, 347

Stoic philosophy at Rome, 108
Substitution of heirs, 325
Succession in early times, 6
~ in XI1. Tables, 33

— practorian, 78

— law of Justinian, 313
~— per capita, 330, 333

ROMAN LAW,

Succession, per stirpes, 330, 333
Suffragium, 49

Sui heredes, 34

Summons, 26, 406

Superficies, 296

Surety, 360

Suspecti crimen, 260

Swabian Mirror, 198
Syngrapha, 361

TESTAMENT, its origin,35

Testamenti factio, 321

Testamentum calatis comitiis, 36,
319

— destitutum, 328

— imperfectum, 326

— injustum, 326

— inofficiosum, 327

— in procinctu, 36

— irritum, 327

— nullius momenti, 326

~- per s et libram, 36, 319

~— pretorium, 79, 319

— ruptum, 327

Theft, 377

Traditio, 77, 307

Treasure-trove, 304

Treaties, 209

Trial, 410

Thutela, 253

Tutele administratio, 371

Tutors, kinds of, 254

— powers of, 255

Twelve Tables, general charac-
ter of, 43

ULPIAN, 129, 156

—- quotations from, 111, 118, 120
123, 124, 125, 223, 264, 27L
302, 315, 346

Ulpian’s Iaw of nature, 111

Unde vir et uxor, 334

Unilateral contract, 356

Universitas, 264

Uno contextu, 320

Urban servitudes, 2go

Usuarius, 294

Usucapio, 309

Usufructuary, 292

Usurpatio, 311
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Usus, 30, 40, 203
Ususfructus, 292

VADEMONIUM, 407
Valerio-Horatian laws, 48
Venditio bonorum, 414
Verbal contracts, 358

Via, 291

Vi, clam, vel precario, 285, 286
Vinculum juris, 342, 343, 374
Vindex, 28, 406

Vindicatio, 379, 392

Vinnius, 186

Vis, 353, 401
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Voet, 186
Voluntary jurisdiction, 60

‘WARNKONIG, 187

‘Warranty in sale, 363

Wills—see Testament

‘Wisbuy, laws of, 208

Witnesses in court, 412

— in testaments, 320, 321

Women, status of, 30, I5I, 243,
322, 323, 354

Written and unwritten law, 222

Writing in contracts, 359, 363
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