The Posse Comitatus Act of 1878:
A Documentary History

Compiled by

Stephen Young

Reference Librarian
Kathryn J. DuFour Law Library
The Catholic University of America

William S. Hein & Co., Inc.
Buffalo, New York
2003



Library of Congress Cataloging-in-Publication Data
The Posse Comitatus Act of 1878: a documentary history /
compiled by Stephen Young.
p. cm.
Includes bibliographical references.
ISBN 0-8377-3900-4 (cloth : alk. paper)

1. United States. Posse Comitatus Act (Use of Army).
2. Law enforcement—United States. 3. United States—
Armed Forces—Civic action. 4. Civil-military relations—
United States. I. Young, Stephen E.

KF7595.A3 11878P67 2003
343.73'01—dc21 2003056620

Introduction and selection and arrangement of materials
© 2003 William S. Hein & Co., Inc.

Printed in the United States of America

The quality of this reprint is equivalent to the
quality of the original work.

This volume is printed on acid-free paper
by William S. Hein & Co., Inc.



CONTENTS
Preface
Historical Introduction
Selected Bibliography

Statutes Comprising the Posse Comitatus Act

Doc. No.1  Use of Army and Air Force as Posse Comitatus. 18 U.S.C.
§ 1385

Doc.No.2  An Act Making Appropriations for the Support of the Army
for the Fiscal Year ending June 30, 1879, and for Other
Purposes. 20 Stat. 145

Doc. No.3  Of the Suppression of Riots. 30 Stat. 1324

Doc.No.4  An Act Making Further Provision for Civil Government for
Alaska, and for Other Purposes (§ 29 excerpt). 31 Stat. 330

Doc. No.S  Amendment to Title 18 (transfer from Title 10). 70A Stat.
626

Major Statutory Exceptions to the Posse Comitatus Act
Doc. No. 6  Insurrection. 10 U.S.C. Chapter 15, §§ 331-335

Doc. No. 7  Military Support for Civilian Law Enforcement Agencies.
10 U.S.C. Chapter 18, §§ 371-382

Doc. No.8 Requests for Military Assistance to Enforce Prohibition in
Certain Emergencies (Biological Weapons). 18 U.S.C. 175a

Doc. No.9  Requests for Military Assistance to Enforce Prohibition in
Certain Emergencies (Chemical Weapons). 18 U.S.C. 229E

Doc. No. 10 Requests for Military Assistance to Enforce Prohibition in
Certain Emergencies (Weapons of Mass Destruction). 18
U.S.C. 2332e

ii



Doc. No. 11

P.L. 107-56. Uniting and Strengthening America by Provid-
ing Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT) Act of 2001, § 104 (amending
18 U.S.C. § 2332¢)

Congressional Documents

Doc. No. 12

Doc. No. 13

Doc. No. 14

Doc. No. 15

Doc. No. 16

Doc. No. 17

Doc. No. 18

Doc. No. 19

Doc. No. 20

Doc.No.21

Doc. No. 22

Doc. No. 23

Veto of the Army Bill. Message from the President. House
Ex. Doc. 2, 46th Cong. (April 30, 1879).

Excerpts from 7 Congressional Record, 45th Congress, 2nd
Sess. (May 20th, 1878).

Excerpts from 7 Congressional Record, 45th Congress, 2nd
Sess. (May 27th, 1878).

Excerpts from 7 Congressional Record, 45th Congress, 2nd
Sess. (June 7th, 1878).

Excerpts from 7 Congressional Record, 45th Congress, 2nd
Sess. (June 8th, 1878).

Excerpts from 7 Congressional Record, 45th Congress, 2nd
Sess. (June 15th, 1878).

Excerpts from 7 Congressional Record, 45th Congress, 2nd
Sess. (June 15th, 1878).

The Posse Comitatus Act: Hearing on H.R. 3519 Before the
House Comm. on the Judiciary, Subcomm. on Crime, 97th
Cong. (June 3, 1981). (Appendix omitted).

Department of Defense Authorization Act 1982. Report of
the House Committee on the Judiciary, H.Rpt. 97-71 pt.2.
(June 12, 1981).

Military Assistance to Civilian Narcotics Law Enforcement:
An Interim Report. Report of the House Committee on
Government Operations, H.Rpt. 97-921 (October 1, 1982).

Narcotics Interdiction and the Use of the Military: Issues for
Congress. Committee print issued by the House Committee
on Armed Services. (August 24, 1988).

CRS Report for Congress. The Posse Comitatus Act &
Related Matters: the Use of the Military to Execute Civilian
Law. (2000).



Doc.No.24 CRS Report for Congress. Terrorism and the Military’s Role
in Domestic Crisis Management: Background and Issue for
Congress. (2001).

Doc. No.25 CRS Report for Congress. The Posse Comitatus Act &
Related Matters: A Sketch. (2003).

Related Regulations

Doc. No. 26 Employment of Military Resources in the Event of Civil
Disturbances. 32 C.F.R Part 215

Doc. No. 27 DoD Rule on the Employment of Military Resources in the
Event of Civil Disturbances. 37 F.R. 3637 (Feb. 18, 1972).

Executive Orders & Administrative Documents

Doc. No. 28 Providing Assistance for the Removal of an Obstruction of
Justice Within the State of Arkansas. Executive Order 10730
(Sept 24, 1957).

Doc.No.29 Providing Assistance for the Removal of Unlawful Obstruc-

tions of Justice in the State of Mississippi. Executive Order
11053 (Sept. 30, 1962). '

Doc. No. 30 Providing Assistance for the Removal of Obstructions of
Justice and Suppression of Unlawful Combinations Within
the State of Alabama. Executive Order 11111 (June 11,
1963).

Doc.No.31 Providing Assistance for the Removal of Unlawful Obstruc-
tions of Justice in the State of Alabama. Executive Order
11118 (Sept. 10, 1963).

Doc. No. 32 Statutory Authority to Use Federal Troops to Assist in the
Protection of the President. William H. Rehnquist, Memo-
randum for Honorable Robert E. Jordon.

Official Opinions of the Attorneys General of the United States.

Doc. No.33 Extradition of Fugitives from Service, 6 Op. Att’y Gen. 466
(1854).

Doc. No. 34 Insurrection in a State, 8 Op. Att’y Gen. 445 (1854).

Doc. No. 35 Employment of the Military As a Posse, 16 Op. Att’y Gen.
162 (1878).



Doc. No. 36

Doc. No. 37
Doc. No. 38

Doc. No. 39

Doc. No. 40

Suppression of Lawlessness in Arizona, 17 Op. Att’y Gen.
333 (1882).

Marshal of Indian Territory, 19 Op. Att’y Gen. 293 (1889).

Employment of United States Troops in Alaska, 19 Op.
Att’y Gen. 368 (1889).

Indian Territory—Use of Military, 21 Op. Att’y Gen. 72
(1894).

President’s Power to Use Federal Troops to Suppress Resis-
tance to Enforcement of Federal Court Orders—Little Rock,
Arkansas, 41 Op. Att’y Gen. 313 (1957).

Documents from The Department of Defense and The Armed Forces:

Doc. No. 41
Doc. No. 42

Doc. No. 43

Doc.No. 44

Doc. No. 45

Doc.No.46

Doc. No. 47

Doc. No. 48

Civil Disturbances, Army Regulation 500-50 (1972).
Support to Civilian Law Enforcement, Army Regulation
500-51 (1983).

Cooperation With Civilian Law Enforcement Officials,
Secretary of the Navy Instruction 5820.7B (1988).

DoD Cooperation With Civilian Law Enforcement Officials,
DoD Directive Number 5525.5 (1986, amended 1989).

Military Support to Civil Authorities (MSCA), DoD
Directive Number 3025.1 (1993).

Military Assistance for Civil Disturbances (MACDIS), DoD
Directive Number 3025.12 (1994).

Military Assistance to Civil Authorities, DoD Directive
Number 3025.15 (1997).

The Military, Domestic Law Enforcement, and Posse Comi-
tatus: A Time for Change. Air Command and Staff College
Research Report (2000).

GAO Reports

Doc. No. 49

Doc.No. 50

Federal Drug Abuse Control Policy and the Role of the
Military in Anti-Drug Efforts (1988).

Drug Control: Issues Surrounding Increased Use of Military
in Drug Interdiction (1988).

vi



Doc. No. 51 Crime Technology: Department of Defense Assistance to
State and Local Law Enforcement Agencies (1999).

The “Wounded Knee” Cases

Doc. No.52 U.S. v. Jaramillo, 380 F.Supp. 1375 (D.Neb. 1974), appeal
dismissed 510 F.2d 808 (8th Cir. 1975)

Doc.No.53 U.S.v.Banks, 383 F.Supp. 368 (D.S.D. 1974), affirmed 539
F.2d 14 (9th Cir. 1976).

Doc. No. 54 U.S. v. Red Feather, 392 F.Supp. 916 (D.S.D. 1975)

Doc.No.55 U.S.v.McArthur, 419 F.Supp. 186 (D.N.D. 1976), affirmed
sub nom., United States v. Casper, 541 F.2d 1275 (8th Cir.
1976).

vii



PREFACE

This volume is comprised of a number of key documents tracing the
history and application of the Posse Comitatus Act of 1878.! The docu-
ments selected include materials that might assist researchers in compiling
a legislative history of the statute, together with important Congressional
reports, regulations, Executive Orders of the President of the United States,
opinions of the Attorneys General of the United States, Department of
Defense directives, armed forces regulations, and the opinions from the
“Wounded Knee” cases. A select bibliography of additional resources is
included at the end of the volume.

In the 125 years since the statute first became part of the law of the
land it has been called upon on numerous occasions to help resolve the
complex issues surrounding the use of the military in domestic law
enforcement.? However, at no time has the act been more relevant than over
the past two years. The events of September 11,2001 precipitated an urgent
need to improve homeland security and bring the fight against terrorism to
the domestic front. The unavoidable need to prosecute a war against
terrorism on U.S. soil coupled with the unrelated sniper shootings in the
Washington, D.C. area in 2002 brought into sharp focus the purpose,
application and limitations of the Posse Comitatus Act of 1878.}

Even before the events of the past two years the act had played a key
role in actions such as the resolution of the “Wounded Knee” cases in the
1970’s, and the government’s war on drugs in the 1980’s. [t is certain to be
an important legal tool in future instances where the use of the military to
resolve or assist in civilian law enforcement arises.

''18 U.S.C. 1385 (2000).

2 These instances are well documented in CHARLES DOYLE, THE POSSE COMITATUS ACT &
RELATED MATTERS: THE USE OF THE MILITARY TO EXECUTE CIVILIAN LAW (Congressional
Research Service, 2000).

3 OFFICE OF HOMELAND SECURITY, NATIONAL STRATEGY FOR HOMELAND SECURITY 47
(2002).
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