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PREFACE.,

Amone the multiplicity of authors, who daily
. oblige the world with the fruits of their labours
" and legal researches, the subject of the following
treatise seems to have escaped them. 1Itis not
an unimportant part of the law—particularly at
~ this time, when every session of parliament adds
to the penal code of the country. The only de-
tached treatise to be found on the subject, is in
Mr. Justice Buller’s Nisi Prius, of which it con-
stitutes Part the Third. Having written on the for-
mer parts of that learned judge’s book, my atten-
tion was naturally called to this, as necessary to
" constitute a complete treatise of all matters con-
nected with the law of nisi prius,

The kindness and liberality of my profession,
having sanctioned by their approbation, the
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“mode in which my first -‘work, the. Digest of the
Law of Nisi Prius, was written and arranged, I
conceived I could not follow a model morelike:
ly to be successful ; particularly as the present
work is in fact a continuation of the first. 1 have
in this work, as in that, endeavoured to extract
the prlnmples from the cases, -and at the same
time given the circumstances of the cases them-
selves, but in as short a statement as the facts
could be comprised ; the advantage which re-
sults from this is, that if required to be quoted,
the facts will appear, and show how far they
warrant the principles.l have drawn from them.

‘ Iam sen31b1e, that, 1n some respect it may be-
imputed to me ; that I have been gullty of repe-
tition, I mean in having analysed into parts some,
of the longer and more important st_atutes, and
then inhaﬁng given the words of them at length.
My reason was this; that as’ questions often-
arise on trials atnisi prius, which turn on the
words of the statutes ; to make this treatise use-
ful as a book of practice, it was necessary togive
‘the words of the statutes themselves ; but, as an
elementary book, I thought it would be attended
with more advaﬁtage to the student, to divest the
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statute ofits technical language, and to give the
substance of the several clauses ofit : thlsl adopt-
ed from feeling that there is no reading more
likely to disgust, than wading through the sol-
emn clauses of an heavy act of parliament, and
nothing therefore more likely to be superficial-
1y studied.

I'now lay the fruits of my labour before the
profession, the emplovment of the leisure and
retired hours of the long vacation. What I
want in talents, I have endeavoured to make up
by industry ; every word and line of this book
has been writterr with my own hand, and every
case compared by myself. Notwithstanding,
however, all the care which I have bestowed .on
- it, I {eel sensible that T may have - often erred,
and that mistakes will be found : but I hope
the profession will pronounce them few, unim-
portant, and venial.

Sunt delicta tamen quibus ignovisse velimus.
Hoxn. Art. Poet.
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THE concluding part of 'Mr. Espinasse’s’ Treatise
on the Law of Actions'on Penal Statutes, relates ex-
clusively to the several statutes of #inton—the 21Hen.
VIII. c. 13. for non Residence.—the 2 & 3 Ed.VI. c.
13. for subtractions and not setting out of Tythes— -
and the 5. of Eliz. c. 4. in jfollowing a trade not hav-
ing served an apprenticeship. The whole of this part
is omitted in this edition, there being no analogy in
the provisions of the abovementioned statutes to any
laws existing in this country,

- Kaxeter, N. H. July, 1822.
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A

TREATISE.
THE LAW OF ACTIONS
PENAL STATUTES.
o

INTRODUCTION.

Santll § Ginmrve

AcTiONS upon statute are, such as are given by
different acts of parliament, either as the means of
redress specifically given to the party grieved, or as.
the means of giving effect to the statutes themselves
by inflicting a penalty for the breach of them.

These different objects form the two classes of sta-
tutes on which actions can be founded; the former
are called remedial, the latter penal statutes.

Statutes usually termed remedial are, however, in
some respects penal ; for the sum recovered in actions
under them is not generally confined to what amounts

A )
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to actual amends, but goes much beyond it, and op-
erates as a penalty against the party who has broken
the statute. Thus the statute 29 Eliz. ch. 4. givesan
action of debt to recover treble damages against the
sheriff who takes more poundage on levyin”e}iecu-
tion, than the statute allows ; to the extent of'the single
damage it may be considered as remedial, beyond
that, it is penal against the sheriff.

s ssund. 376, Of the old statutes; that of Winton, which enables
‘a party, who has been robbed, to recover against the
Hundred the sum taken from him, is an example of
an action on the statute purely remedial, in that the
party recovers only to the extent of his actual loss.

It is not proposed in this work to treat of remedial
, statutes, except in, the case of a few of the leading
~ ones, which form a material head of the law ; the
~immediate object is; a treatise upon penal statutes
only, and this involves in it the general nature of
such statutes, and the course of proceeding for the lv
recovery of the penaltics given by them. This will
Be done in the first part of this treatise under the
following general heads :—

1. Of the particular nature and description of penal
statutes, as-giving a right to a common informer to
sue for and recover the penalties. '

2. Of the particular modes of proceeding for the
purpose of recovering the penalties, and how they are
to be instituted.
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3. Of 'thve pleadings and evidence used in those,
_proceedings.

And, lastly, of the subsequent proceedings to judg-
ment and execution.

In the second part I shall consider distinctly the
statutes themselves, the determinations which have
taken place on each, and the modes of proceedings
under them. - '

'



INDEX.

A.
Action.

1. WHeRe a notice or any pro-
ceeding is required by statute,
before any action is brought for
a penalty, it must be atrictly com-
plied with 51

2. No affidavit under statute,
21 Jac. 1.is now required, that
the cause of action arose in the
county where the venue is laid 55

3. Action of debt, qui tam,
may be sustained at the suit of a
common informer, though not
mentioned in the statute 56

4. Penalties given by statute,
are now only recoverable by ac-
tion or information. 57

5. Action qui tam, may be com-
menced by bill as well as by o-
riginal. 60

6. In what cases a joint acfion
may be supported to recover a-
gainst penalty 66

7. Action qui tam, within what
time it must be broaght 7

8. Actions qui tam, must be
brought in the proper county 81

9. Aud if not so laid, defendant
may avail himself of it without
plea 81

24

10. And under the general is-
sue 82
. 11. How the writ e stablishing
¢ priority of action is to be plead-
ed 133
12, If two writs are sued out
on the same day, no action is sus-
tainable on either 134
13. What is the commencement
of an action to give it priority 135
14. Writ should be continued

136
Affidavit.

1. Where the penal statute, on
which an action is brought for the
penalty, requires an affidavit to
be made before it is brought, it
must be strictly conformed to 52
2. Therefore where under stat-
ute 9 Geo. 2. ch. 22. A person
sueing the hundred is required to
nake an affidavit if he knows any
of the parties ; it is not sufficient
to say that he suspects them ibid.
3. By statute 21 Jac. 1. before
any action brought on a penal
statute, an affidavit is required
that the cause of aclion arose in
the county where it is brought
53

4. But this is a mere regulation,
and is now not required in actions
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-brought in the courts above, al-
though proceedings have been stay.
ed on motion for want of it 54, 55

]

The court will allow an a-
mendment of the declaration in a
penal action. 124

Amendment.

Assizes.

When actions on penal statutes
may be brought there

Attorney.

1. Anattorney is entitled to his
privilege of being sued in his own
court, in a penal action 49

2. Ansattorney may plead his
privilege to an action qui tam 133

3. In actions against attorney
for practising without a certificate ;
what evidence necessary for plain-
tiff 141

B.
Bill.

1. Actions on penal statutes
may he commenced by bill 59
2. Action qui tam may be com-
menced by bill, as well as by o-
riginal 60
3. Party grieved might always
sue 8o ibid.

C.
Cerliorari.

Where an information op a

pe-

241

INDEX,

in the court below, it may be re-
moved into those above by a cer-
tiorari 46

Compounding.

1. How actions or penal stat-
ules are to be compounded 165
2. Rules laid down 166
3. How the penalty is to be paid
167

Conviction.

Where a penalty is given on
conviction, but no mode pointed
out to enforce it, it is recoverable
by an action on the judgment of
couviclion 10

Coran.
Vide Tithes.
Corporation.

1. When a penalty is given un-
der a penal siatute, partto the
king and part to the common in-
former, except in corporations, in
which case the penalties are given
to them, this does not affect the
informer’s right to his share of the
penalty, but the king’s only 13

2. A corporation cannot be an
informer or qui tam plaintiff 19

Costs,

1. An ioformer or qui tam plain-
(iff, can in no case bave costs, un-
less given by the statute 154

2. This rule does not extend to

nal statute, has been commenced

the party grieved 154
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3. And that whether the penal-
ty is a sum certain or uncertain
157

4. The judge may certify to
take away the costs 159
5. The defendant in a penal
action in all cases, entitled to bhis
costs 160
6. Exceptin the cases of the
king or a corporatidn 164
7. And though removed by a
certiorari 165

County.
1. Offences against penal sfat-
utes to be sued only in the proper
county, by stat. 21 Jac. 1. 4

171

8, The plaintiff must prove the
offence committed within the coun-
ty where the cause is tried 141

Court,

1. What is the proper court for
suits on penal actions 21
2. Court must be mentioned in
the statute 22.23
3. Where a court of record is
mentioned, how far confined to
the courts at Westminster 24,
4. How far the form of the
proceeding designates the courts
25

5. Jurisdiction of the courts a-
bove, how it may be ousted by

Page 30 and post

2. But notwithstanding the sta-
tute, all offences committed in
Middlesex may be sued for in the
courts above ' 14
Ibid. 80
8. if an information is laid or an
action brought, notin the proper
county, defendant may avail him-
self of it without plea 81
4. Not extend to party grieved
32

5. Where an offence against a
penal statute consists in omission
only, an action for it is not neces-
sarily to be laid in the proper
county 83
6. Where the offence is partlyl
committed in one county and part-
ly in another, it may be laid in
either ‘ 84
7. But where the inducement to
the offence has been in one coun-
ty and the offence itself taken
place in another, the action must

implication 27, 28
6. How far by stat. 21 Jac. 1, 4
30

7. Different cases in which the
couris above are not ousted, are
Ist. Where the offence is not fully
cognizable before the court below

36

8. 2ndly. where it cannot give
a complete remedy 38

9. Courts above not ousted of
jurisdiction on statutes passed
since Jac. 1, 4 41

10. Nor to those which passed
before, but were suffered to ex«
pire, and were revived by one
passed since 43

11. Courts above may in every
case hold plea of offences against
a penal stalule, committed in Mid-
dlesex 44

Cromwn.

1. Penalties given by penal sta-
futes, and not appropriated, go to

be laid in the latter county 86

the crown
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2. Though the whole of a for-
feiture under a penal statute is
given to the crown, if it is after-
wards distributed in the game stal-
ute, the crown shall not have the
whole 11

3. When a part of a penalty i:
given, part to the crown, and part
to a common informer, except in
cage of offence committed within

WWDEX,

3. Of suing out process to give
a priority of action 135

Debt.

1. In what cases an informer
may have debt qui tam 56

corporations, the crown loses its
share of the penalty 13

Customs,

1. Penalties for offences against
the customs, cannot be sued for
in the courts above, by a common
informer ' 61

2. But a common informer may
sue for them by information before
the commissioners or iaferior ju-
risdictions - 62

2. In what the party grieved
57

Declaration.

Vide Pleadings.

Distress

1. The impounding of a distress
in different huandreds, for which a
penalty is given, is a joint offence,
and thongh committed by several,
there shall be but judgment for one
penalty 70

2. If a distress is taken in one

3. The offence of opposing cus-county and impounded in another,

tom-house officers, for which a
penalty is given, of 50l is a sev-
~eral and not a joint offence, so that
each of several may be copdewn-
ed in the forfeiture 70

D,
Day.

1. Where an offence is by sta-
fute made to commence from a
given day, it should be so laid in
the declaration - 101

2, Not necessary in the case of|

the action may be laid in either
85

E.

Error.

1, Error on a judgment ona
penal statute, lies from the court
of common pleas, into the king’s
bench 152

2. And the judgment may be
reversed in part and in part affirm-
ed ib.
3. So it lies from the king’s
bench into the exchequer cham-

an old statute 102

ber 153



INDEX.

Evidence.

1. The defendant may give the
statute of limitations in evidence,
under the general issue 78

2. If a person is sued for a pe-
nalty and pleads nil debit, he can-
not under that, give evidence of a
former recovery for the same of-
fence 132
i,.3. The affirmative averments
in plaintiff’s declaration must be
proved 140

4. The offence must be proved
to have been committed in the
county where the cause is tried

T 141

5. As the action must be bronght
within a given time, the plaintiff]
should have the writ to shew the
action brought within the time

143

6. Where part of the penalty
is given to the poor of the parish,
the offence should be proved to
have been committed within the
parish 144

7. The evidence must bring the
offence within some part of the
time laid in the declaration 145

8. But not bound to prove the

173

rate, freemen or their wives can- -
not be witnesies 148
13. In ap action against an attor-
ney for practising without a certifi-
cate, search should be made at the
office where certificates are gran-
ted 141
14. So in actions for killing
game : at the office where certifi-
cates are granted ibid.
15. The plaintiff in-a penal ac-
tion having closed his case, with-
out proving the offence to have
been committed in the proper
county, shall not afterwards be
allowed to do it 142

Exchequer.

1. Penalties given by penal sta-
tutes not appropriated, are recove
erable in the exchequer 8

2. In all actions on penal stat-
ntes to be sued for in the courts
above, the exchequer is inclu-
ded - 27

3. The court of exchequer is
as well as the other courts ousted
of jurisdiction by the operation of
stat. 21 Jac. 1. 4. 47

whole time ib.
9. Where the offence is founded
on a conlract as in the case of us-
ury, the contract must be proved
as laid 146
10. What may be given in evi-
dence under the genera)l issue
: 127, 128
11. If aformer recovery for the
same offence is pleaded, this must
be proved by the record 147
12. Where a part of a penalty

4. Query, of penalties, recover-
able by writ of Quo Minus, in
the exchequer 59

Eaxcise.

1. Penalties for breaches of the
excise laws, cannot be sued for
by a common informer in the
courts above 61

2. But may by information be-
fore the commissioners or inferior

is given to a city or town corpo-

jurisdiction

52
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G.
Game.

1. A joint action may be sup:
ported against several for selling
game 67

2. Where but one penalty is
recoverable €9

3. Offence against the game
laws, laid to be for killing game
with an Hound is bad 100

4. In a declaration under the
statules against killing game, the
offence must be laid to be against
the form of the statute 108

5. Where more statutes than
one creating the offence,and giving
the action, the declaration sheuld
be contra formam statutorum 111

6. In an action for killing game,
pot having a certificate, search
should be made at the office where
they are granted 141

Gaming.

1. Money recovered by infor-
mation for the penalty under stat.
9 Ann, 14, as won at play, is only
recoverable by an aclion on the
Judgment of conviction 10

Hundred.

1. In an action against the hun-
dred, under stat. 9 Geo. 1. 22. for
the penalties for setting fire to a
house, &c. it is sufficient to say
that it was done feloniously, with-
out saying it was maliciously and(i

INDEX.

or hamlel,it is sufficient to say that

‘lit was given at the next village 99

Indictment.

1. What penal statutes are to
be enforced by indictment on-
iy 14

2. Where inferior jurisdiction
have only a power to hear and
deterinine, that is, a proceeding by
mdutmenl only 40

3. And such does not oust the
courts above of the jurisdiction un-
der the statute 21 Jac. 1. ib.

Infant.

Cannot be an informer, or qui
tam plaintiff 19

Informer.

1. Where a penalty is distribu-
ted by statute, one part to whoev-
er will sue, a common informer
may maintain an action 11

2. Where part of a penalty is
given toa common informer, and
afterwards other statutes pass to
enforce the remedies for recovery
of the penalties, and do not recog-
nize the right of the informer to a-
ay part of the penalty, yet his
right under the original statutes re-
main 13

3. Where a penalty is given,
part to the king and part to a com-
mon informer, except where the
offence has been committed with-
in a corporation, in which case it
is given to them, this does not take

willfally 98

away the informer's right to sue

2. So where the noticeis requi-jfor the penalty, but the king’s

red to be given to the next villagelonly

ib.
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4. Who may be a common in-
former or plaintiff qui tam
2, 18, 18, 20
5. An informer, though suing
for himself and the king, has not
the privilege which belongs to the
king, of suing in what court or
place he pleases 50
6. An informer may maiatain
an action of debt qui tam, though
the stat, does not mention that
form of action, 56
7. When the statule gives a
power to sue to a commen inform-
er, he may maintain an action of
debt ib,
8. But without that, or words

tantamount, or an express clause!

to that effect, be cannot maintain
an aclion &7

9. An informer cannot maintain
an information without express
words 57

10. The statute 18 Eliz. 5.

which restrains proceedings to re-
cover penalties under penal stat.
utes to action or information only,
applies to commeon informers only,
and not to persons or bodies poli-
tic, having an interest in the pen-
alty. 61

11. A common informer cannot
sue in the courts above, for the
penallies given under the customs
or excise laws, it must be in the
name of the atlorney general
only ib,

12. But he may sue by infor-
mation in the courts below, such
as before the commwissioners of
each 62

176

tion, either in the courts above or
below, before a justice of the
peace, or other inlerior jurisdic-
tion, for a penalty given for a
breach of the stamp duty lans 63
14. Cannot exhibit an informa-
tion before a justice of peace, for
offences against the state lotlery
act 64
15. Bat aliter for the offences
against the statute, 12 Geo. 3.
28 ib.
16. The statute of limitations
as to qui tam actions, applies to
common informers only 73
17. But not to them when the
whole of the penally is given to
them 7
18. So in the case of an action
for a false return of a member to
parliament ib.
19. A common informer cannot
sue for less than the whole pen-
alty . 119
20. But he may sue for his own
share only, without regard to the
king 122
21. An ioformer qui tam has
such an iaterest, that after action

brought, the king cannot release
137

Information.

1. Of the different modes of
proceeding by action or informa-
tion, to recover penalties under
penal statutes 15

2. If an information on a penal
statute has been commenced in the

court below, it may be removed

13. A common informer - canlinto those above by a certio-

neither sue by action or informa- rari

4€
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3. Penalties under penal stat-
utes are now only recoverable by
information or action 57

4. An information will not lie
before a justice of peace for a pen-
alty given for any offence under
the state lottery act 64

5. Bat it will still lie for offen-
ces against the stat. 12 Geo. 3.
ch. 28. in setting up illegal lotte-
ries 64

6. If an information is brought
after the year, on a stalute which
gives one moiety of the penalty to
the king, and the other to the in-
former,though bad as to the inform-
ers’s part, it is good as to the
king’s 76

7. If an information is laid, not
in the proper county, the defend-
ant may avail bimself of it without
plea, and wunder the general
issue 81

8. What is the commencement
of an information, so as to give it
priority 135

J.
Joint.

1. In what casesa joint action
may be supported to recover pen-

alties 66, 67
2. Joint actions will lie for kil-
ling game 69

3. For impounding a distress
out of the hundred 70
4, But not against two jointly
for practising as proctors 67
5. Where several are joined in
the same action or information, in
what cases some may have a ver-

INDEX.

dict passed against them and some
not 149

Judgment.

1. If a declaration charges se-
veral offences, some well and some
ill laid, plaintiff may have judg-
ment for those well laid 149

2. How the judgment may be en-
tered up, where part of the pen-
alty goes to the king and part to
the informer 151

3. Ifa writ of error is brought
on a judgment, it may be reversed
in part and affirmed in part 152

Jurisdiction.

1. Jurisdiction of the courts a-
bove, taken away by implication,
in what cases 28, 29

2. And by statute, 21 Jac. 1. 4,

' 30

3. Jurisdiction as to offences
against the custows, excise,stamps,
lottery, &c. &c.

61, 62, 63, 64

Justice of peace.

1. Where a statute gives them
cognizance of an offence for which
a penally is given, they only can
hold plea of it 22

2. Where a sfatute gives toa
justice of peace a power of miti-
gating the penalty where it amounts
to 10/. and there is no such power
in courts above, such penalties
cannot be sued for in the courts

above 30



INDEX.

K.
King.
1. Where the statute gives a

share of a penalty to the king,
though the informers claim too

much, ’tis good for the king’s
120
2. The king, though entitled to

share

a part of the penalty in a qui tam
action, cannot release after action
brought 137

3. How the judgment may be

entered up, where part of the pen-

* alty goes to the king, and part to

the informer 157

L.
Limitation.

1. Within what time an action
qui tam must be brought 71
2. Difference as to time when
the penalty is given to the king
and to the king and to the in
former ibid.
3. When to be brought within a
year, the day of the offence com
mitted is inclusive 73
4. The statute of limitation as
to the penal actions, applies to
common informers only, not to the
* party grieved
5, Nor fo cases in which the
whole penalty is given to the in-
former

common informer, limitation still

attaches

7. If an information 1is brought

after the year, under a statute
25

73

74
6. If an action is given first to
the party grieved, and thento a

5

177

which gives part to the king and
part to the comnmon informer, it is
good for the king’s part ibid.
8. Suing out a latitat within the
year is a sullicient commencement
of an action on a penal statute 77
9. Statute of limitation need not
be pleaded 78
10. Defendant may give it in
evidence under the general issue
ib.

11. Statute 31 Eliz. 5. as to
the time in which actions must be
commenced on penal statutes, ap-
plies to all former as well as sub-
sequently enacted statutes 79

Lollery.

1. Informations for offences a-

_lgainst the state lottery act, cannot

be exhibited before justices of the
peace 64
2, But they may for offences
against the statate 12 Geo. 3. pro-
hibiting small letteries, &c. ibid.

Ol

.

Outlawry.

Process of outlawry will lie a-
gainst a person guilty of a breach
of a penal statate who leaves the
country to avoid it 49

P.
Parish.

Where part of the penalty is
given to the poor of the parish,
the offence should be proved to
be committed within it 144
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Parliament.

An action agains! the returning
officer for a false return of a mem-
ber to parliament, in which a pen-
alty of 40L. is wholly given to the
informer, may be brought by him
after the year 74

Party grieved.
!

1. In what casesa party grieved
may maintain an aclion on a pepa
stafute |

2. No person excep! the party
grieved tan sue on a penal stalute
who has been before prohibited
not to sue on a penal statute 20

3. When any thing is prohibit-
ed to be by a statute under a pen-
alty to be -paid to the party, he
may maintain an action of debt

57

4. Might always sue by bill 60

5, Not bound by the statute of|
limitation in penal actions 73

-3

Penalty.

1. Penalties given by statufe,
bow far being of a public or pri-
vate nature, the actions are distin-
guished 7, 8

2. When suable for in debt, q.
t. by a common informer 56

3. Only pow recoverable by in-
formation or action 57

4. Penpalties must be sned be.
fore that court or jurisdiction poin-
ted out by the statute 58

5. A common informer cannot
sue for less than the whole penal-
ty ' 119

INDEX.

Plaint.

1. Penalties under penal statutes
formerly recoverable by plaint in
inferior courts 58

2. That proceeding is now abo-
lished by statute 18 Eliz. 3.

ibid. and 59

Plead;'ngs.
Of pleadings in general.

1. Ifa qui tam plaintiff sues out
a writ generally in his own pame,

lie may declare qui tam 65
2. But not Converso ib.
3. The defendant need not

plead the statute ot’ limitation as to
penal actions, he may give it in
evidence under the general issue
: 78
. 4. 'The declaration in an action
¢. t. must state truly the charac-
ter in which the plaintiff sues 89
5. It must appear from the de- -
claration itself, that the party who
sues, is entitled to the penalty un-
der the statute 90
6. The declarations should state
how plaintiff is entitled and the.
purposes for which the penalty is
given 91
7. Where there is an exception
in the enacting clause of the stat-
ute, which gives the penalty,which
amounts to an exemption, that
should be vegatived by the declar-
ation 95
3. Aliter where it arises under
another distinct clause - 96
9. Where a statute makes an
offence from and after such a day,
itis usual in the declaration so to

aver it 101



INDEX.

10. Where it is necessary to
say from and after such a day
101, 102

11. Where an aclion is fo b
brought within a given time after
the offence, it should be so declar-
ed 103
12. In declaring on a penal sta-
tute, it is not necessary to recife i
104

13. But a misrecital is fatal,pro-
vided it is in a material fact 105
14. That is a material fact whe:

it is that on which the action is
founded ib.
13. Aliter where it is induce

statute
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119

25, But a mistake in the amoupt~
of the Penalty not always fatal

ib,

26. Whena statute gives a mo-
iety of the penalty to the kiug,
though the decluration is bad as
to the informer, it will be good as

to the king

120

27. It is bad for the informer
to dewmand more than his share

121

28. A common informer may go

for his own share only

122

29, Declaration qui tam, should
aot conclude ad grave damnum

ment only 106 123

16. If a statute is misrecited,how| 30.The court will allow the de-
far it is cured by the couclusion of]clara . ion to be amended 124
contra formam staluti 106] 31. Defendant in an action on a

17. A misrecital of the title of a|penal statute, may appear and
statute, fatal 107/plead hy attorsey 125

18. It must appear from the de-
claration itself, that plaintiff is sv
ing on the statute 107

32. Detendant cannot plead
douhle ib,

33. May plead either not guilty

19. What is so declaring 108or nil debet 127

20. The declaration in every

31, What may he given in evie ~

action at the suit of a common in-{dence under the general issue ib.

former, must be alleged to be con-

35. By statute 21 Jac. 1. ch.

tra formam statuti 108}4, under the general issue, what
21. In every declaration for pe-{defendant may give in evidence
nalties by a comion informer, the 129

offence must be laid contra for-

36. Matters of law or of record

mam slatuli 103/must be specially pleaded ib,

22. When the action is founded

37. How nil debet should be

on more statutes than one, the de-|pleaded 130

claration should conclude contra

38. How aformer recovery for

Jorm. Statutorum 111{the same offence is to be pleaded
23. The plaintiff may state in 131

his declaration on a penal stat.

39. Cannot be given in evidence

ute the offence by way of recitaljunder nil debet 132

118} 40, How when there are con-
24, 'The plaintiff must declarejcurrent writs, the priority of one
for the whole penalty given by thelis fo be pleaded 133
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41, Plea should aver the offence
to he the same 136
42, Defendant is not concluded
in pleading the true time when an
other writ was sued out which
claims priority ib.
43. A release is a good plea to
an action for penalties 137
44. Where the statate gives the
words of the plea they should be
followed 138
45, Two defendants should not
plead jointly ih,
46. An attorney may plead his
privilege to an action q. t. ib.

Replication.

47. Who may reply ib.
48, A replication of covin to a
plea of a former recovery good
139

On the Stat. 2 and 3 Ed. 6.

1. The declaration need not
state that there had heen no agree:
ment 9

4t

INDEX.

Q.
Qui Tdm.

1. Action purely gnitam what 6
2. Where the penalties are dis-
tributed partly to a commen infor-
mer, and partly for another pur-
pose, the informer is entitled fo
sue, though the whole penalty was

at first given to the crown 11
3. Who may be a plaintiff qui
taimn 18
4. An infant cannot 19
5. Nor a ecorporation ib.

6. An action of debt qui tam,
may be mainfained by a common
informer, though it is not mention-
ed in the statute . 56

7. Upon a general writ, plaintiff
may declare qui tam. 56

. R.
Recital,

1. In what cases in declaring on
4 statute, it is necessary to recite

Printer.

Penalties amounting to 10l, un-
der stat. 39 Geo. 3. 79. are recov-
erable before justices of peace
only 22

Privilege.

1. Attorney sued in a penal ac-
tion is entitled to his privilege of
being sued in his own court 49

2. The king may sue where he
pleases, and in what court—but not
so an informer q. t. 50

105
2. In what cases a misrecital is
fatal 106

3. In what cases a misrecital is
cured by the conclusion of conlra
form. stat. ib,

4. Misrecital of the title of a
statute is fatal 107

-

Release.

1. A release is a good plea to
debt, or information qui tam * 137
2. The king cannot release an
action qui tam ib.
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Residence.

1. Incumbents must reside on
their livings, by stat. 21 H. 8., 13
2 In actions on that statute, whaty

defendant may give in evidence
under the general issue 127

3. Penalties under this statute
may be sued for ia the courts a-
bove 25

S.
Stamps.

1. A common informer canno!

sue for penalties under the stamp
‘ 63
2. If a person is sued for penal-

duty laws

ties under the stamp acts, he can-
not under Nil Debel, give in evi-

dence a former recovery for the
same offence, at the suit of another
132

Statule.

1. Difference of statutes, penal
and remedial
2. What is a statute remedial 2
3. Penal statute, what 5

—

4. Different descripiions of pe-

nal statute 5,6, 8, 10,11, 13, 14
5. In what cases enforced by
indictment, and what descriptions
are so to be enforced 14
6. Who may sue on a penal sta-
tute 18, 19
7. What is the proper court br

jurisdiction, to sue on penal sta-

tutes, 21
8. Must be collected from the
statute 22, 23

4, Jurisdiction of courts above

181

taken away, stat. 21 Jac. 1. 4. in
what cases 30
10. To what offences it ex-
tends g 32
11. Confined to offences whi:h
are cognizable in inferior courts
35
12. Stat. 21 Jac. 1. applies on-
ly to statutes passed since it was
enacted 41
13. But when a statute passed
before the 21 Jac. I. has been
revived or coutinued by another
assed since, it is considered as
a statute passed before the 11 Jac.
1. and is distrained by it 43
14. Statate 21 Jac. 1. does not
restrain actions on peual sratotes
coamitted in Middlesex, but all
such offences againsi them may
be sued in the courts above 45
15. How to conclude the dec-
laration where the offence is crea-~
ted, and the penalty given, to be
sued for by ditferent statutes 112
16. Where there are several
statutes inpari materia, how the
declaration should conclude 114
17. Where by another statute,
the party is exempt from a pe-
nalty that must be pleaded 127
18. Aliter, where itis a proviso
in the same statute, he may give
that in evidence under the general
issue 127
19. Statute of Winton, and
cases on if, vide Hundred
20. Stat. 31 Hen. 8. See Res-’
idence
21. Stat. 2and 3 Ed. 6. See
Tithes stat. 5 Eliz. See Trade
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STATUTES

PARTICULARLY REFERRED TO
Epw. L.
Statute of Winlon.

WHAT misrecital is fatal 105

vide Hundred
Hexry V.
Stat. 14 Hen. 5.

How to declare under that sta-
tule 91

Hexry VL
Stat. 23 Hen. 6.

In actions under that statute for
not taking bail, if plaintiff recovers
he shall have his full costs 159

Epw. 1IV.
Stat. 8 Ed. 4, 2.

Informations on this etatute for
recusancy, may be brought in the
exchequer or courts above 27

Henxry VIIL
Stat. 21 Hen. 8, 13.
Actions on this statule for non-

residence may be commenced by
bill 69

May be sued for in the courts;

above 25

If the plaintiff inAn action on

this statute be non-fnited, the de-|to declare on it

INDEX.

fendant shall have his costs 163
In an action against spiritual
persons taking farms, what de-
tendant may plead and give in evi-
dence 126

Vide residence.

In action for the penallies
for non residence, where a for-
mer recovery for the same offence
is pleaded, the day is immaleria;

14

Stat. 23 Hen. 8, 13.
Penalties for offences against
this statute, recoverable in the
courts above only 23

Stat. 24 Hen. 8, 8.

Where plaintif sues to the

king’s use only, there are no costs
‘ 164

Stat. 33 Hen. 8, 16.

Against buying worsted yarn,
how the offence to be laid 116

Epwarp VL.
Stat. 1 and 2 Ed. 6.

Declaration under it for not set-
ting out tithes good, though the sum
clauned is not accurately set out

119
For not setting out tithes, nil
debet is a good issue 126

Slal. 2 and 3 Ed. 6.

For not setting out tithes, Low
94
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Stat. 5 and 6 Ed. 6.

Acgainst engrossing, information
on it good, though as part of the
penal'y claimed for the king 122

Cannnt give a licence in evi-
dence under the general issue 126

Stat. 5 Ed. 6, 7.

For buying wool, how to be
pleaded to 136

Stat.7 Ed. 6,7.

Prohibiting the sale of wool in
London, how plaintiff should de
clare on it 90

PriL. ANp Mary.
Stat. 1 and 2 Ph.and Mary.

Penalty for driving a distress
out of the hundred, may be a joint
offence 70

For distress, may be brought in
either county, where distress has
been taken and impounded in dif-
ferent counties 85

Action for irregular distress, if
the plaintiff recovers, he shall have
costa

EuizaprTH,
Stat. 5 Eliz. ch. 4.

Declaration need not aver that
defendant did not follow a {rade at
the fime of passing the statate 102

For not obeying a subpena,
what misrecital is fatal 106

In information under it, the evi-
dence must correspond with the

155

EX. 183
time laid in the declaration 145, 146
Sec Trade.
To entitle bodies politic to comts
in suits under this action, they
must appear 5o on the record 164

Stat. 5 Elis. ch. 9.

If plaintiff in an action for the
penalty against defendant, for not
attending on his subpcena, recovers
a verdict, he shall have his costs
156

A'ctions for the penaltigs given
by that statute, not recoverable in
the courts above, unless the offence
arose in Middlesex 44

.

Stat. 5 and 6 Eliz. 6 and 14.

For selling live catlle, offences
jagainst it not suable in the courts
above 45

Stat. 8 Elis.

Against wrongful arrests, what
wisrecital is fatal . 104

Stat. 13 Eliz. 5.

Suits for penalties only jo be
brought by bill or information 58
Confines proceedings by com-
mon informers, to action or infor-
mation. 58
Gives cost to plaintiff in penal
actions 160
How penal actions may be com-
ounded 165

Slatule 28 Elis. 1.

‘Where a penalty is given for not

coming {0 church to the queen,
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and aflter a part of the penally is
given to a common informer, he
m2y sue for the penalty n
Where sued for 56
An action for not going to
charch the plaintiffis not bound to
prove the whole time laid in his
declaration. 145
For recusancy the action must
be brought in the proper county 83
Azainst recusancy, -error lies
from the common pleas into the
king’s bench 153

Stat. 29 Eliz. 5.

- Persons sued on penal stafutes
may appear by attorney. 125
Against the extortion of the

poundage hy sheriffs, if plaintiff

recovers he shall have his costs
158

Stat. 31 Elis.

Fer simony, part of the penalty
being given to the king, though the
plaintiff may claim more by his
decleration than he is entitled to, it
is good for the king’s share 120

The right of appearing by attor.
ney, is confined to natural born sub-
Jects 125

Stat. 31 Elis. 5.

Within what time suits must be
comnenced to recover penalties

71

Siits in penal actions must he

brought in the proper county 80

INDEX.

Stal. 33 Eliz, 1.

Information on it, how to con-
clude 112

Stat. 35 Elis. 5.

Persons guilty of misdemeanour
can sue in actions qui fam 20

James,
Stat. 1 Jac. 1. 22, 14,

For regulating the leather trade
penallies recoverable in courts a-
bove 40

What gives a penalty against
those who sell unstamped leather,
how to declare on it 145

Stut. 21 Jac. 1, ch. 4.

All suits on penal statutes must
be brought in the proper county 30
If a penal action be not brought
in the proper county, defendant
shall be found not guilty 82
Commissions for liberty to com-
pound penal actious, void 168

CuarLes L
Stat. 22 Car. 1
Against assembling for religious
worship, whose declaration is good
Cuarces II.

tut. 12 Car. 2, 25.

The declaration on this statule
for selling wine without a licence,



INDEX.

good by way of recital 118

Stat. 15 Car. 2. 8.

An information of the same term
on this statute, cannot be pleaded
in bar 133

If plaintiff be non-suited in an
action under this statute, defen-
dant shall have his costs 163

ANNE.
Stat. 4 und 5 Anne 186,

The defendant in a penal action
cannot plead double 125

Stat. 5 Anne 14.
Offence under it is single 66, 69
Stat. 9 Anne 14,

If defendant is committed on i
for gaming, the couit canonly give
judgment of conviction, and an ac-
tion must be brought on the judg-
ment 10

Against gaming a claim must be
brought within the year 75

How plaintiff should declare 91

Informer cannot go [or iess than
the treble value 119

Stat. 12 Anne 18.

In an action for usury under the
statute, no oath is required 55
For usury the contract for the
loan of the money must be proved
as laid 146
For usury, how declaration
should begin 101
26

185

For usury there can be no judg-
nent on any count, in which the
money is not laid to have been ta-
ken corruptly 150

Judgment that Plaintiff shovid
recover his damages and costs is
bad 152

Georee 1.
Stal. 1 Geo. 1. 5.

In actions against the bundred
nuder this statute, if the plaintiff
recovers he shail have his costs

154

Stat. § Geo. 1. 19,

Game laws, no action will lie for
using an hound to destroy the

zame 100
Against killing game, gives half
.|the pemalty to the informer 110

Stat. 9 Geo. 1. 22.

Agninst the hundred, what de-
claration is good 98
Ibid. 99

Stat. 12 Geo. 1. 35.

Penalty being unappropnated
goes to the crown

Information on it claiming part
of the penalty to the king, and part
to the informer, it is yet good for
the king 151

Perjury, inanaffidavit (o hold to
;bail, may be assigned on it 115
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Georee IT,
Stat. 2 Geo. 2,

For bribery at elections, how
another suit depending for the
same gause should be pleaded 134

Stat, 3 Geo, 2, 26.

For regulating the sale of coals,
in what courts the venue must be
laid 87

Stat. 5 Geo. 2. 27.
This continnes the statute, 12

Geo. 1. 29, therefore perjury may
be assigned on the latier act 115

Stat. 9 Geo. 2. 22.

The form of the path whereby
the hundred is to be changed must
be strictly observed 52

Georce IIN.
Stat. 2 Geo. 3. 19,

The whole penalty for offences
against the game laws, is given to
the informer 109

How to declare 112

Stat. 9 Geo. 3. 37.

To exempt pergons from penal-
ties for not stamping indeotures
of appreaticeship, can only ope
rate on subsequently brought ac-

INDEX.

Stat. 12 Geo. 3. 28.

Justices of peace may take cog-
uizance of offences against this act
' 64

Stat. 19 Geo. 3. 33.

For impressing seamen, what
declaration upder that statute is
good 95

Stat, 22 Geo. 3. 41.

Subjecting excise officers to a
penalty for voting at elections, can
only be brought by the Treasurer
of the county, &c. 89

Stat. 25 Geo. 3. 50.

Defendant refused leave to
plead double, not guilty, and a for-
mer recovery 126

Stut, 25 Geo. 3. 51.

" Penalties given by this act a-
mounting to 10l only, must be
sued for before justices of peace

80

Stat, 25Ge0. 3. 80,and37Ge0.3.90.

Respectir;g attorneys’ certifi
cates suable for by action of debt
51

Stat. 26 Geo. 3. 77.

A common informer eannot naw
sue for penaliies under the laws
ot customs or excise in the courts
above, the proceedings must be

tions 148

al the name of the attorney-gener-
in 61
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Stat. 27 Geo. 3. 1.

The jurisdiction of justices of]
the peace is taken away, as to in-
formalions under the lotiery acts

64
Stat. 34 Geo. 3. 23.

The judge may certify to de-
prive the plaintiff of hiy costs in
aclions under this statute 159

Stat, 37 Geo. 3. 90.

Proctors and their partners, not
taking out certificates, a separate
and not a jaint offence 67

Stat, 39 Geo. 3. 79,

Penalties against this act for the
regulation of penalties of 10!. re-
coverable before justices of peace
only 22

Stat. 44 Geo. 3. 98, 10.

A common informer cannot ei-
ther sue or exhibil an information,
either in the courts above, or be-
fore a justice of peace, nor for any
penalty given for breach gf the
stamp daty laws, they must be by
the attorney general only 62

X, 187

Sunday.

If a party is robbed on a Sun-
ilay, he cannot recover against the
hundred 176

T.
Tithes.

By stat. 2 and 3 Ed. 6. ch. 13,
the subtraction of tithes is pro-
hibited under a penalty, how far it
18 considered as a penal action 4

U.
Usury.

1. Where the offence has been
committed partly in one county,
and partly in another, the action
aay be laid in ejther 84

2. Declaration in an action for
usury allowed to be amended 124

3. The declaration should state
the offence as committed 145

V.
Verdict.
1. If several are charged to:

gether in one inforination, for an
offence which may be committed,

Stat. 46 Geo. 8,

Property tax act, confines suilsl

by one only, one may be con-
lvicted, and the others acquitted

149
2. Where several breaches of

under it to the court of exchequerlthe same statute are laid in the
64 same information, there shall be
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a verdict for one penalty only
152

w.

Where part of the penalty under
a penal statute is given to a city
or lown corporate, freemen or their
wives cannot be witnesses 148

INDEX.

| Writ,

1. Upona writ sued-out in the
plaintifi’s name generally, he may
declare qui tam 66

2. Suing oul a latifat within the
year is a sufficient commencement
of an action on a penal statute, to
save the statute of limitations 77

3. Writs way be tested where
they are bespoke, and before they
are actually sued out 79
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