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PREFACE

The powers of the Executive relating to war have received
surprisingly little attention in treatises and commentaries on
the Constitution. They are usually passed by with little more
than a repetition of the constitutional provision making the
President the Commander-in-Chief of the armed forces of the
nation. This study is an attempt to deseribe these war powers
more fully and systematically than has heretofore been done.
For this purpose, the term ‘‘war powers’’ has been interpreted
somewhat liberally, so as to include not only the powers that
may be exercised during the actual conduet of war, but also
those that relate to the initiation and termination of war and to
the reconstruction period following war. It has been necessary,
in great measure, to work over old material and to make use of
familiar historical incidents. Nevertheless, it is hoped that
something has been contributed to show more clearly the com-
prehensive scope and the almost unlimited nature of this phase
of the President’s power.

The writer is indebted to members of the Political Science
Seminar of the University of Illinois, and more especially to
Professors Garner and Fairlie, for valuable suggestions and
kindly criticism. He is alone responsible for any errors of fact
or conclusion.

UNIVERSITY OF ILLINOIS



““It is difficult to describe any single part of a
great governmental system without describing the
whole of it. Governments are living things and

operate as organic wholes.”’
—Woodrow Wilson.

Constitutional Government
in the Umted States



CHAPTER I

INTRODUCTION

“‘The executive power shall be vested in a President of the
United States of America.””* The language here used by the
Constitution in describing the executive power in the govern-
ment of the United States is strikingly different from that
describing the general power of either of the other two great de-
partments. The article dealing with the legislative department
uses the words, ‘‘ All legislative powers herein granted 12
showing that the following specified powers clearly constitute a
limitation on the possible claims of that department to power;
while the article devoted to the judiciary also expressly states
that the judicial power of the United States ‘‘shall extend to’’
certain enumerated cases,® thereby obviously excluding all other
cases over which the judiciary might otherwise claim jurisdiction.

The lack of such express limitations in the article dealing with
the Executive has led to some difference of opinion as to whether
the executive power vested in the President by the Constitution
is defined and limited by the following specified powers, or
whether it includes other powers not enumerated but naturally
executive in character. Even if the former interpretation of the
Constitution is accepted as correct, the conception of the term
‘‘executive power’’ still remains somewhat vague, since several
of the expressly enumerated powers of the President, such as his
powers as Commander-in-Chief and his power to see that the
laws are executed, are in themselves undefined in the Constitu-
tion, uncertain as to their limits, and therefore subject to va-
rious interpretations.

1 Constitution, Art, IT, Seec. 1,
. 2 Ibid., Art. X, See. 1.
3 Ibid.; Art. III, Sec. 2.

11



12 WAR POWERS OF THE EXECUTIVE IN UNITED STATES 12

The article dealing with the Executive has therefore been char-
acterized as ‘‘the most defective part of the Constitution,”’ its
loose andl general expressions enabling the President, by impli-
cation and construction, ‘‘either to neglect his duties or to en-
large his powers.””* A distinguished historian says that while
our Constitution in the main is of the rigid type, its flexible char-
acter is shown in the provisions conferring the powers and de-
fining the duties of the Executive. ‘‘Everything is clearly stat-
ed, but the statements do not go beyond the elementary.’’ Point-
ing out that while the Constitution did not authorize certain
of Lincoln’s acts, neither did it expressly forbid them, he holds
that there is ‘‘room for inference, a chance for development, and
an opportunity for a strong man to imprint his charaeter upon
the office.””® Somewhat the same idea was expressed by Presi-
dent Wilson some years ago when he wrote: ‘‘The President
is at liberty, both in law and conscience, to be as big a man as
he can. His capacity will set the limit.”” ¢

A doctrine of constitutional construction — the so-called Wil-
son-Roosevelt doctrine with regard to the control of matters
within the ‘‘twilight zone’’ between the national and state jur-
isdictions ? — was translated by President Roosevelt into terms
of inherent executive power, He said: ‘‘The most important
factor in getting the right spirit in my Administration, next
to insistence upon courage, honesty, and a genuine democracy
of desire to serve the plain people, was my insistence upon the
theory that the executive power was limited only by specific
restrictions and prohibitions appearing in the Constitution or
imposed by Congress under its constitutional powers. My view

4View of Secretary of State Upshur. See his more extended state-
ment, quoted in Taft, Our Chief Magistrate and His Powers, 141,

5 Rhodes, Historical Essays, 204, 214,

6 Constitutional Government ¢n the United States, 70.

7 First enunciated by James Wilson in 1785, recently advocated by
President Roosevelt, and stated as follows: ¢‘That when a subject has
been neither expressly excluded from the regulating power of the Feder-
al Government, nor expressly placed within the exclusive control of the
States, it may be regulated by Congress if it be, or become, a matter the
regulation of which is of general importance to the whole nation, and at
the same time a matter over which the States are, in practical fact, unable to
exercise the necessary controlling power.”’ Willoughby, Constitutional Law,
I, 47.
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was that every executive officer in high position was a steward
of the people bound actively and affirmatively to do all he
could for the people, and not to content himself with the nega-
tive merit of keeping his talents undamaged in a napkin. I
declined to adopt the view that what was imperatively necessary
for the Nation could not be done by the President unless he
could find some specific authorization to do it. My belief was
that it was not only his right but his duty to do anything that
the needs of the Nation demanded unless such action was for-
bidden by the Constitution or by the laws. Under this inter-
pretation I did and caused to be done many things not pre-
viously done by the President and the heads of the departments,
I did not usurp power but did greatly broaden the use of execu-
tive power. In other words, I acted for the public welfare, I
acted for the common well being of all our people, whenever
and in whatever measure was necessary, unless prevented by
direct constitutional or legislative prohibition.’’ 8

Roosevelt’s theory of executive power is disputed, however,
by equally eminent authority. Senator Rayner, one of the
leading constitutional lawyers of his time, contended that the
clause dealing with the executive power relates simply to the
distribution of governmental functions, and should not be con-
sidered as a grant of power at all.® Professor Goodnow says that
the holder of executive power ‘‘is for the most part to exercise
the powers which have clearly been given to him by the Con-
stitution, and the Constitution itself is regarded as a grant of
power not otherwise possessed, rather than as a limitation of
power already in existence.’’ 1

The Supreme Court has likewise not only repudiated the
Wilson-Roosevelt doctrine of constitutional construction as being
contrary to the 10th Amendment,** but it has also definitely re-
futed the Roosevelt theory of executive power. ‘‘We have no
officers in this government,”” says the Court, ‘“‘from the Presi-

8 Roosevelt, dutobiography, 388-389, ‘

9 Speech in U. S, Benate, Jan. 31, 1907. Cong. Record, XLI, Pt. II
(59 Cong., 2 Bess.), 2010,

10 Principles of Constitutional Government, 89,

11 Kansas v. Colorado, 206 U. 8., 46, 89-90 (1907). The 10th Amend-
ment reads as follows: ‘‘The powers not delegated to the United States

by the Constitution, nor prohibited by it to the States, are reserved to the
Btates respectively, or to the people.’’
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dent down to the most subordinate agent, who does not hold
office under the law, with prescribed duties and limited author-
ity.’” 12 It would therefore seem that ex-President Taft reflect-
ed the better opinion when he stated the true view of executive
power to be ‘‘that the President can exercise no power which
cannot be fairly and reasonably traced to some specifiec grant of
power or justly implied and included within such express grant
as proper and necessary to its exercise. Such specific grant must
be either in the Federal Constitution or in an Aect of Congress
passed in pursuance thereof. There is no undefined residuum
of power which he can exercise because it seems to him to be
in the public interest . . . . The grants of Executive pow-
er are necessarily in general terms in order not to embarrass the
Executive within the field of action plainly marked for him,
but his jurisdiction must be justified and vindicated by affir-
mative constitutional or statutory provisions or it does not
exist,’ 13

Altho the weight of authority upholds the contention that
executive power in the United States is limited definitely to the
powers enumerated in the Constitution, or clearly implied there-
from, the interpretation of those enumerated powers is frequent-
ly such as to give to the President an extraordinary and prac-
tically undefined range of authority. Thus, for example, it
has been authoritatively held that the President, under his pow-
er ‘‘to take care that the laws be faithfully executed,”’ may un-
dertake measures and exercise authority, for the enforcement
of the law or the protection of federal rights, not specifically
granted by Constitution or statute.!* Other of the President’s
enumerated powers, such as his power as Commander-in-Chief

12 The Floyd Acceptances, T Wall., 666, 676 (1868).

18 Qur Chief Magistrate and His Powers, 139-140,

14 In re Neagle, 135 U. 8, 1, 63-64, 67 (1890). Cf. dissenting- opinion,
which held that such enforcement or protection ‘‘must proceed not from
the President, but primarily from Congress,’’ and that if Congress does
not pass laws in reference to such matters, ‘‘there is not the slight-
est legal necessity out of which to imply any such power in the Presi-
dent.’’ Ibid., 82, 83. See also view of W. W. Willoughby: ‘‘The obli-
gation to take care that the laws of the United States are faithfully exe-
cuted, is an obligation which is to be fulfilled by the exercise of those
powers which the Constitution and Congress have seen fit to confer.’’
Constitutional Law, II, 1151,
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and his power to receive and send ambassadors and ministers,
are likewise subject to the same broad interpretation.

If the general conception of executive power in the United
States is somewhat vague and open to various interpretations,
that -is especially true of the nature and extent of executive
power with regard to war. It has rightly been said that ‘‘the
domain of the executive power in time of war constitutes a sort
of ‘dark eontinent’ in our jurisprudence, the boundaries of which
are undetermined.’’ 1®

From the very beginning of our history as a nation, states-
men and commentators have held that since it is impossible to
foresee what may be the exigencies or circumstances endanger-
ing the public safety, therefore ‘‘no constitutional shackies can
wisely be imposed,’’ and none are imposed upon the so-called
war powers.'® They have held that there are two distinet classes
of powers under the Constitution — the peace powers, which are
subject to the restrictions-qf the Constitution, and the war pow-
ers, which are limited only by the laws and usages of nations,*’

15 J. W. Garper, in Revue du Droit Public et de la Science Politique,
XXXV, 13 (Jan.-Mar., 1918),

16 See argument of Hamilton, in The Federalist, No. 23 (Goldwin
Smith ed,, pp. 119-120). . Cf. Speech of Senator Sumner, in U. 8. Senate,
June 27, 1862: ‘‘Pray, Sir, where in the Constitution is any limitation of
the War Powers? Let Senators who would limit them mention a single
seetion, line, or phrase, which even hints at any limitation. . . . The War
Powers are derived from the Constitution, but, when once set in motion,
are without any restraint from the Constitution; so that what is done
in pursuance of them is at the same time under the Comstitution and out-
side the Constitution. It is under the Constitution in the latitude with
which it is conducted; but, whether under the Constitution or outside the
Constitution, all that is done in pursuance of the War Powers is consti-
tutional.’”” Works of Charles Sumner, VII, 131-132, See also Fisher, Trial
of the Constitution, 199.

17 ¢‘There are, then, in the authority of Congress and of the Execu-
tive, two classes of powers, altogether different in their nature and often
incompatible with each other — the war power and the peace power. The
peace power is limited by regulations and restricted by provisions pre-
scribed within the Constitution itself. The war power is limited only
by the laws and usages of nations. This power is tremendous; it is strict-
ly eonstitutional, but it breaks down every barrier so anxiously erected
for the protection of liberty, of property and of life. . . The powers of
war are all regulated by the laws of nations, and are subject to no other
limitations.’’ Speech of Jobn Quincy Adams, in House of Representatives,
May 25, 1836. Cong. Debates, XII, Pt. IV (24 Cong., 1 Sess.), 4038, 4039,
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and under which the rights of peace may even be disregarded
or curtailed.®* They have asserted that the war power implies
the right to do anything that may seem necessary to carry on
the war successfully, even to the extent of performing otherwise
unconstitutional acts.!®
~ These claims with regard to the extent of the war power have
also been sanctioned by the Supreme Court. Thus, in uphold-
ing the Confiscation Acts of the Civil War, the Court said: ‘‘If
the statutes were not enacted under the municipal power of Con-
gress to legislate for the punishment of crimes against the sov-
ereignty of the United States; if, on the contrary, they are an
exercise of the war powers of the government, it is clear they
are not affected by the restrictions imposed by the 5th and 6th
Amendments. . . . Of course the power to declare war

18 ‘‘But in bestowing upon the Government War Powers without limi-
tation, they [the makers of the Constitution] embodied in the Con-
stitution all the Rights of War as completely as if those rights had been
severally set down and enumerated; and among the first of these is the
right to disregard the Rights of Peace.’’ Works of Charles Sumner,
VII, 136-137.

‘‘It seems to be pretty well settled by the common sense of mankind
that when a nation is fighting for its existence it cannot be fettered by all
the legal technicalities which obtain in time of peace.’” Rhodes, Histor-
ical Essays, 214,

¢¢What is the effect of our entering upon the war? The effect is that
we have surrendered and are obliged to surrender a great measure of that
liberty which you and I have been asserting in court during all our lives;
power over property, power over persons. This has to be vested in a
military commander in orden to carry on war successfully.’’ Speech of
Elibu Root at Saratoga Springs, Sept., 1917, quoted in Va. Law Rev.,
v, 179.

"10¢‘When the Constitution conferred upon Congress the right to
declare war, it by necessary implication conferred upon Congress the
right to do anything that in its judgment is necessary to carry that war
to a successful conclusion.’’ Senator P. C, Knox, in U. 8. Senate, May
29, 1917. Cong. Record, 65 Cong., 1 Sess., 3276.

¢‘I felt that measures otherwise unconstitutional might become law-
ful by becoming indispensable to the preservation of the Constitution
through the preservation of the nation.’’ Letter of Lineoln to A. G.
Hodges, Apr. 4, 1864. Nieolay & Hay, Complete Works of Adbraham
Lincoln, II, 508,

¢4If the Union and the Government cannot be saved out of this terrible
shock of war constitutionally, a Union and a Government must be saved ua-
constitutionally.’’ Fisher, Trial of the Constitution, 199.
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involves the power to prosecute it by all means and in any man-
ner in which war may be legitimately prosecuted.”’2® Even the
dissenting justices in this case admitted that legislation found-
ed upon the war power is subject to quite different considera-
tions from that based upon the municipal power of the govern-
ment, and ‘‘is subject to no limitations, except such as are im-
posed by the law of nations in the conduct of war . . . The
war powers of the government have no express limitations in
the Constitution, and the only limitation to which their exercise
is subject is the law of nations.””** The same principle has also
been upheld by the Court in other cases.??

Tho authorities thus seem to agree regarding the nature
and unlimited extent of the ““war powers’’ as such, the extent
to which the exercise of these war powers is vested in the Presi-
dent or in Congress is a matter of some dispute. For example,
Senator Browning, during the Civil War, asserted the complete
authority of the Executive in determining upon the measures
necessary to meet any war emergency, denying that Congress
had even coordinate power with the President in that respect.
““It is not true,’’ he said, ‘‘that Congress may decide upon the
measures demanded by military necessities and order them to
be enforced. . . These necessities can be determined only by
the military commander, and to him the Constitution has in-
trusted the prerogative of judging of them. When the Constitu-
tion made the President ‘Commander-in-Chief of the Army and
Navy of the United States,’ it clothed him with the incidental
powers necessary to a full, faithful and sufficient performance
of the duties of that high office; and to decide what are military
necessities, and to devise and execute the requisite measures to
meet them, is one of these incidents. It is not a legislative, but
an executive function, and Congress has nothing to do with it.’’ 23

On the other hand, Senator Sumner disputed this claim to
executive power, and held that the exercise of the war powers

20 Miller v. United States, 11 Wall,, 268, 304-305 (1870).

21 Ibdd., 315.

22 Stewart v. Kahn, 11 Wall.,, 493, 506-507 (1870); Meohanics and
Traders Bank v. Union Bank, 22 Wall, 276, 295 (1874); MoCormick et
al. v. Humphrey, 27 Ind., 144, 154 (1866).

23 Speech in U. S. Senate, June 25, 1862. Cong. Globe, 37 Cong., 2 Sess,,
2919, 2920, 2922,
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rested with Congress. ‘‘Of the pretension that all these enor-
mous powers belong to the President, and not to Congress, I
try to speak calmly and within bounds, I mean always to be
parliamentary. But a pretension so irrational and unconstitu-
tional; so absurd and tyrannical, is not entitled to respect. Such
a pretension would change the National Government from a
government of law to that of a military dictavor . . .77%

! As a matter of fact, the growth of executive power mto a

{ practical dictatorship in time of war, does not seem to have been
especially feared in this country, During the Revolution, at-
tempts were made, both in New York and Virginia, to create a
dictator, who in the latter state was to be ‘‘invested with every
power legislative, executive, and judiciary, civil and military,
of life and death over our persons and over our properties,’’ #°
a proposal apparently approved by such a democrat as Patrick
Henry.2* Washington was actually given the power of a dictator
on three separate occasions;?” while Lincoln has been referred
to by impartial writers as exercising ‘‘more arbitrary power than
any Englishman sinece Oliver Cromwell,”’ and as one whose acts
were ‘‘worthy of a Tudor.”’ 2 During the recent World War, the
necessity of making the President the supreme dictator in order
to win the war was seriously suggested in Congress.?®

24 8peech in U. 8. Senate, June 27, 1862. Works of Charlas Sumner,
VII, 139-140. But of. Sumner’s remarks in a speech at Boston, only a
few months later (Oct. 6): ‘‘In war there is no constitutional limit to
the activity of the executive, except the emergency. The safety of the
people is the highest law. There is no blow the President can strike;
there is nothing he can do against the Rebellion, that is not constitution-
al. Only inaction can be unconstitutional.’’ Ibid., 217.

25 Elliot’s Debates, II, 357-361; Writings of Thomas Jefferson, III,

231,
26 It was, however, bitterly opposed by Jefferson. Elliot’s Debates,

111, 160; Writings of Thomas Jefferson, III, 231.

27 See resolves of Dec. 27, 1776, Sept. 17 and Nov. 14, 1777, Jour. Cont.
Cong., VI, 1045-1046; VIII, 752; IX, 905. See also Elliot’s Decbates,
II1, 79.

28 Rhodes, Historical Essays, 213; c¢f. Bryce, American Commonwealth,
I, 65-66, 72; Ford, Rise and Growth of American Politics, 280.

29 8enator Harding (Ohio) made the suggestion in August, 1917:
‘“What the United States needs and what it must have if it is to win
the war is a supreme dictator, with sole control of and sole responsibility
for every phase of war activity, and this today means practically every
phase of Government. Not only does this country need such a dictator,
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That the President can of his own aceord constitutionally as-
sume dictatorial power in time of war has been denied by the
courts as ‘‘an extravagant assumption;’’3® altho most au-
thorities hold that-the war powers of the President constitute
a ‘‘latent power of discretionary action’’ capable of almost un-
limited expansion in times of emergency and making the Presi-
dent practically absolute within a certain sphere of action.®*

The exact limits of this sphere of action for the President and
the line of demarcation between his war powers and those of
Congress, are difficult to determine. An attempt to draw such
a line and to delimit such a sphere of action was made in a fam-
ous case in the following language: ‘‘Congress has the power
not only to raise and support and govern armies, but to declare
war. It has, therefore, the power to provide by law for carrying
on war. This power necessarily extends to all legislation essen-
tial to the prosecution of war with vigor and success, except
such as interfere with the command of the forces and the conduct
of campaigns. That power and duty belong to the President as
Commander-in-Chief, Both these powers are derived from the
Constitution, but neither is defined by that instrument, Their
extent must be determined by their nature and by the principles
of our institutions. The power to make the necessary laws is in
Congress ; the power to execute in the President. Both powers
imply many subordinate and auxilliary powers. Each includes
all aunthorities essential to its due exercise. But neither can the
President in war more than in peace, intrude upon the proper
authority of Congress, nor Congress upon the proper authority
of the President. Both are servants of the people, whose will
is expressed in the fundamental law.’’ 32 Other authorities have

in my opinion it is sure to have one before the war goes much further...
The sooner it comes the better for all of us. . . ., For supreme dictator
at the present moment there is but one possible man, the President of the
United States.”’ N. ¥. Times, Feb. 10, 1918,

30 Jones v. Seward, 40 Barb. (N. Y.), 563, 571 (1863).

81 Goodnow, Comparative Administrative Law, I, 32; Watson, On the
Constitution, II, 914; Baldwin, Modern Political Institutions, 91-92;
Channing, History of the United States, III, 513; W. A. Dunning, ‘‘The
War Power of the President,”’ New Republic, XI, 76-79 (May 19, 1917).
For a somewhat extravagant claim as to the absolute nature of the Presi-
dent’s war powers, see remarks of Senator Lewis, in U. 8. Senate, June
30, 1917.  Comg. Record, LV, Pt. 5 (65 Cong., 1 Sess.), 4552, 4553,

82 B'g parte Milligan, 4 Wall,, 2, 139 (1866).
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attempted a briefer and simpler delimitation by saying that
““‘Congress regulates whatever is of general and permanent im-
portance, while the President determines all matters temporary
and not general in their nature.’’ %

The main source of the President’s war powers is of course
the Constitution. Besides certain powers relating direectly to
war that are expressly conferred upon the President by that in-
strument,® other powers and duties are vested in him that may
have an important bearing on the conduet of war;*® while still
other clauses of the Constitution not referring directly to the
President may by necessary implication add to his war powers.3¢
Other of the President’s powers with regard to war are derived
from international law and practise, are conferred by statute,
or are established as a result of custom and usage. To define
more clearly these war powers of the President, to determine
their nature and source, and to discover the manner of their ex-
ercise, is the purpose of this study.

The most common forms through which the President in per-
son exercises his powers, are by proclamations and executive
orders, the former generally containing announcements and de-
¢isions of the widest interest and broadest scope, the latter usual-
ly concerning matters not of such general interest. Either may
be issued as a result of express or implied statutory authoriza-
tion, or by virtue of the President’s constitutional position as
Chief Executive; The great increase in the number of these
proclamations and executive orders issued in war time is also
an excellent indiecation of the growth of the war powers of the
Executive over his power in time of peace.

Other forms of presidential action include rules and regula-
tions issued under statutory authority or by virtue of the Presi-
dent’s constitutional power; directions, instructions, or orders
to heads of departments and other agencies; and decisions on

83 Fairlie, National dAdministration of the United States, 33; cf. Von
Holst, Constitutional Law of the United States, 193.

3¢ Art IT, Sec, 2, Cl. 1 (commander-in-chief).

85 Art I, Bec. 7, Cl. 2, 3 (sign and veto bills); Art II, Sec. 1, Cl 8
(oath of office); See. 2, Cl. 1 (power of pardon); See. 2, Cl. 2 (power
with regard to foreign relations and appointment of officers); Sec. 3
(recommend measures, call special session, and execute the laws).

36 Art. I, Sec. 9, Cl. 2 (habeas corpus); Art IV, Sec. 4 (guaranty of
republican government and of protection).
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matters requiring his approval or coming to him through ap-
peals from the decisions of subordinate officials. Finally, the
commissioning of officers appointed by him with or without the
consent of the Senate, the recommendation of measures to Con-
gress, and the signing or vetoing of bills, may be included among
the means through which the President exercises his authority,
and which must be considered in connection with this study of
his powers.%?

Not all of the acts required of the President can possibly be
performed by him personally, and the courts have definitely
recognized that he may act through the heads of departments.
“‘The President speaks and acts through the heads of the several
departments in relation to subjects which appertain to their
respective duties,’’” and the acts of the heads of departments are
‘“in legal contemplation the act of the President.’’ 38

It has also been held that heads of departments may in turn
act through subordinate officials in the departments;®*® but the
question as to how far this delegation of power may be carried
and still be considered the act of the President seems as yet to
be unsettled by the courts. It has been pointed out that most
orders and regulations are in fact prepared by subordinate of-
ficials in the several departments, altho issued in the name
of the head of the department or in the name of the President;
and also that in some cases, and especially during the recent war,
such orders and regulations have been issued by subordinate of-
ficials, acting by authority of the head of the department, in
matters where the statutes vested the power in the President.*
This practise, undoubtedly becoming more common, opens up a
vast new field for a study of the exercise of Presidential pow-
ers. Since, however, as has been suggested, it is still an open
question how far such exercise of authority by subordinate of-
ficials can be considered as the act of the President, this study
makes no attempt to include any exercise of power but by the
President himself, or for which he may clearly be immediately
responsible,

37 Cf. Fairlie, National Administration of the United States, 41-42,

88 Wilcoz v. Jackson, 13 Pet., 498, 513 (1839); United States v. Eliason,
16 Pet., 291 (1842).

39 United States v. Warfield, 170 Fed. Rep., 43 (1909).
40 J. A, Fairlie, in Michigan Law Rev., XVIII, 188 (Jan., 1920).
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removal power, 128; convenes mil-
itary commission, 145; excreise of
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pardon, 150; powers of reconstrue-
tion, 251

Joknson, Hiram, Senator, on Siber-
ian poliey, 124

Judge Advocate General, opinions
of, 129, 134, 143

Judicial power, constitutional limi-
tation on, 11

Kearncy, 8. W., General, military
government by, 154, 155, 157, 158,
161, 163

Knox, P. C., Senator, on nature of
war powers, 16; on Overman Act,
175; peace resolution, 225, 226,
230; resolution for separation of
covenant and treaty, 244

Koszta incident, 50

Lansing, Robert, Secretary of State,
on arming of merchant vessels,
69; member of Committee on Pub-
lic Information, 197; peace com-
missioner, 239

Lansing-Ishii agreement, 41

League of Nations, 224, 225, 244,
245

Legion, as form of army organiza-
tion, 111-112

Legislative power,
limitation on, 11

Lenroot, I. L., Scnator, on termina-
tion of war, 224

Lighthouse Service, transfer of, 177

Lineoln, Abraham, President, on na-
ture of war powers, 16; exercise
of arbitrary power, 18, 268; pow-
er of recognition, 32; blockade,
74, 125, 209; draft, 106; question-
able authority, 110, 175; powers
of command, 120; trial of assas-
sins of, 144, 145; exercise of par-
don, 150; military government,
158, 161, 163; suspension of
habeas corpus, 190, 192; regula-
tion of intercourse, 209; control

congtitutional
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of railroads, 214; powers of re-
construetion, 251

Lodge, H. C., Senator, on Fall reso-
lution, 36; resolution for termina-
tion of war, 225, 227; control of
negotiations, 245, 246

Louisiana, government of, 252

McAdoeo, W. G., Director General of
Railroads, 172, 215, 216

MecCallum, D. C., military director
of railroads, 214

McComas, J. B., Senator, on sena-
tors as treaty negotiators, 242

MeCormick, Medill, Senator, resola-’

tion on use of troops abroad, 124

McKinley, William, President, or-
ders military force to China, 51;
war influence, 91-92; direction of
military operations, 120; block-
ade, 125, 209; military govern-
ment, 154, 156, 157, 159, 258-262;
preliminary protocol, 234; ap-
pointment of peace commissioners,
239, 240; control of peacc nego-
tiations, 243

Madison, James, on neutrality, 44;
on arming of merchant vessels, 68;
on war influence of Adams, 81,
83; on power of declaring war,
94; President, war inflnence, 85;
proclamation of war, 97; use of
‘militia in war, 132; exercise of
pardon, 150; proposal for armis-
tice, 233; appointment of peace
commissioners, 238

Maine controversy, 91

Mareh, Peyton C., General, 114, 126

Marey, W. L., Secretary of War,
Koszta incident, 50; military gov-
ernment of New Mexico, 159, 255

Marine Hospital Service, 177

Marines, use of in Caribbean Zone,
55

Marshall, John, on control of for-
eign relations, 25
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Martial law, 138, 143, 145, 148, 152

Mason, William E., Representative,
peace resolution, 225

Mayes, James J., Acting Judge Ad-
vocate General, opinions of, 129

Mercehantmen, armed, 67-70, 81, 198,
267

Mexieo, Wilson’s relations with, 30,
35-36, 52, 67; war with, as war
of defense, 70-74; beginning of,
86-88; dcelaration of, 88, 95, 226;
raising of forees during, 103; ap-
pointment of officers in, 126; use
of militia in, 132, 133; blockade,
209; termination of, 247

Military commissions, 138, 143-147,
163, 199

Military governor, 155, 158, 159

Militia, 61, 107, 130-137

Mines, Bureav of, 179, 180

Monroe, James, Secretary of State,
armistice proposal, 253; Sceretary
of War, recommends conscription,
106; on control of militia, 132,
1386, 137; President, power of ree-
ognition, 33; inchoate interest in
Florida, 46; power of dcfense,
65; appointment of officers, 127;
on appointment of members of
Congress to foreign missicns, 240

Monroe doctrine, 30, 31, 54, 90

Moore, John Bassett, on executive
agreements, 37

Morgan, X. M., on courts-martial,
142

Morgan, John T., Senator, on sena-
tors as treaty negotiators, 241

Moses, Bernard, member of Philip-
pine Commission, 260

Murray, William Vans, on arming
of merehant vessels, 68

National Army, 106, 113

National Defense Act, 105, 107, 113,
132, 210

National Guard, 107, 113
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Navy, power to provide, 101; see
also Sccretary of the Navy

Negotiations, control of, 25, 31, 242-
246

Nelson, Knute, Senator, on Over-
man Act, 175

Neutrality, enforcement of, 44-45,
“70, 88

New Mexico, military government
of, 154, 157, 158, 159, 161, 163,
254, 255, 257

Newspapers, control of in war, 196,
198-199, 201-202

Nicaragua, bombardment of Grey-
town, 50; intervention in, 55

Official Bulletin, 198

Oregon question, 86

Otis, E. 8., Major General, member
of Philippine Commission, 167

Overman Aect, 173-181, 231, 262

Pacificus letter, ‘on neutrality, 44

Palmer, A. Mitchell, Alien Property
Custodian, 213; Attorney General,
opinion on power to terminate
war, 236

Panama, relations with, 41, 49, 51, 53

Panama Canal Zone, 180, 186, 253

Panama Congress, 27-30

Pardon, power of, 141, 148-151

Peace, power of Congress to declare,

224-231

Peace commissioners, appointment
of, 237-239; senators as, 240-242

Peace negotiations, control of, 237,
242-246

Peace resolutions, 225, 226, 227, 230

Peace treaty, 223-225, 228-231

Pershing, John J., General, 126, 127

Phelps, John 8., military governor
of Arkansas, 158

Philippine Commission,
260, 261

Philippines, government of, 154, 156,
159, 160, 260-262; acquisition of,
234, 243 ’

156, 157,
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Pierce, Franklin, President, defends
bombardment of Greytown, 50

Platt, O. H., Senator, on senators as
treaty negotiators, 242

Platt Amendment, 259

Poindexter, Miles, Senator, on ter-
mination of war, 224, 226

Police supervision, 53-57

Polk, James K., President, enforce-
ment of neutrality, 45; inchoate
interest in Texas, 47-48; war in-
fluence, 70-72, 86-88; proclama-
tion of war, 97; direction of mili-
tary operations, 120, 126; exer-
cise of pardon, 149; military gov-
ernment, 154, 157, 160, 268;
blockade, 209; appointment of
peace commissioners, 238-239; con-
sultation with Senate, 244; pow-
ers of reconstruction, 254-256

Pomeroy, J. N., on use of militia,
134

Porter resolution, for termination of
war, 226

Porto Rico, government of,
109, 258; acquisition of, 234

Posse comitatus, use of army as, 43

Postmaster General, control of wire
gervices, 180, 219; censorship by,
195, 196, 201-202

Preliminary protocol, 232, 234, 236

President, source of war powers, 20;
see also names of Presidents, and
passim

Press, control of in war, 182, 192-202

Price control, 179, 203, 204, 205,
206, 207, 210

Proclamations, as forms of presi-.
denial action, 20; of state of war,
97-98; of amnesty, 149-150; fix-
ing registration days, 168; an-
nouncing enemy alien regulations,
185-186; suspending habeas cor-
pus, 190; establishing food and
fuel regulations, 205-206, 207; an-
nouncing termination of war, 247-
248

156,
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Prohibition, 206, 236

Property, control of, 182, 203, 212-
214

Protocol, preliminary, 232, 234, 236

Provost Marshal General, 168, 170,
180

Public Health Service, 177, 180

Punitive expeditions, 65-67

Radio control, 218-219

Railroads, control of, 172, 208, 214-
217, 262

Railroads War Board, 214

Railway Control Act, 171, 215, 231
262, 269

Ratification, power of, 246-248

Rayner, Isador, Senator, theory of
executive power, 13

Recognition, power of, 31-34, 35

Reed, James A., Senator, opposes
Overman Act, 174

Registration, under Selective Service
Act, 168

Regular Army, 105, 113, 122

Reid, Whitelaw, peace commissioner,
240

Reprieves, power of granting, 148

Requisition, power to, 203, 204, 206,
210, 211, 217, 218

Revolutionary War, dictatorship in,
18, 203; conseription in, 105;
direction of, 269 :

Rockhill, W. W., special commission-
er to China, 40, 239

Roosevelt, Theodore, President, the-
ory of executive power, 12-13; re-
lations with Santo Domingo, 41-
42, 49, 54; intervention in Pana-
ma, 49; command in war with
Germany, 105, 130

Root, Elihu, on natvre of war pow-
ers, 16, 250; Secretary of War,
259, 260

Root-Takahira agreement, 41

Rush, Richard, Acting Secretary of
State, 38 '

Russell, Jonathan, chargé 4’ af-

)
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faires, 233; peace commissioner,
238

Russia, recognition of Omsk govern-
ment, 32; use of troops in, 123

Sanford, Edward 8., military super-
visor of telegraphic messages, 196

San Juan (Niearagua), city of,
bombardment of, 50

San Juan, island of, executive agree-
ment concerning, 39

Santo Domingo, executive agree-
ment with, 42; inchoate interest
in, 48; intervention in, 54, 56

Schouler, James, on power to make
peace, 230, 237

Schurman, Jacob G., member of
Philippine Commission, 157

Schurz, Carl, Senator, on inchoate
interest in Santo Domingo, 48

Scott, W. 8., General, 126, 143, 190

Secretary of Agriculture, 171, 210

[ Secretary of Commerce, 171; 176,

210

Secretary of the Interior, 180

Secretary of Labor, 180, 213

Secretary of the Navy, 38, 56, 142,
176, 180, 197, 198, 200, 201

Secretary of State, 12, 40, 41, 48,
51, 66, 69, 87, 89, 171, 191, 195,
196, 197, 198, 210, 234, 239, 240,
255

Secretary of the Treasury, 112, 113,
172, 180, 209, 210, 215, 238, 253

Secretary of War, 41, 56, 62, 108,
109, 123, 125, 132, 142, 156, 159,
180, 191, 197, 198, 200, 201, 253,
255, 259, 260, 261

Sedition Act, of 1798, 187, 188, 193,
194

Selective Service Act, 105, 107, 113,
126, 127, 129, 168, 169

Seminole War, of 1818, 65-66, 108,
132, 133

Senate, on power of recognition, 32,
34; power regarding executive
agreements, 37; treaty-making
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power, 47, 228-230, 231, 232, 244-
246, filibuster in, 69; power re-
garding appointment and remov-
al of officers, 126-129; on fuel or-
der, 207; confirmation of peace
commissioners, 237-239; on sena-
tors as treaty negotiators, 240-
242

Sequestration, 212

Seward, W. H., Sccretary of State,
censorship by, 195

Shepley, George F., military gover-
nor of Louisiana, 158, 161

Sherman, L. Y., Senator, resolution
on use of troops abroad, 57

Shields, John K., Senator, on War
Cabinet, 173

Shipping, control of, 217-218

Shipping Board, 171, 172, 180, 210,
217

Siberian expedition, 123, 124, 125

Signal Corps, reorganization of, 177-
178

Silesia, use of troops in, 56

Smith, Hoke, Senator, opposes Over-
man Act, 174

South, blockade of, 74, 125, 209;
military government of, 154, 155,
157, 158, 161, 162, 163-164; recon-
struction of, 251

Spain, war with, beginning of, 91.
92; declaration of, 95, 98, 104,
226; organization of forces in,
113; blockade, 125, 209; use of
militia in, 134, peacc negotiations,
234, 243; termination of, 248;
acquisition of territories, 258

Speed, James, Attorney General,
opinion on military’commissions,
144

Spooner, John C., Senator, on con-
duct of foreign relations, 25, 245,
247; on powers of command, 117

Sprigg resolution, negative declur-
ation of war, 83

Stager, Anson, military superintend-
ent of telegraphs, 218
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Standards, Bureau of, 180

Stanly, Edward, military governor
of North Carolina, 158

Stanton, Edwin M., Secretary of
War, on military occupation of
South, 156

State, department of, peculiar stat-
us of, 25; see also Secretary of
State

Sterling, Thomas, Senator, on pow-
er to make peace, 230

Stockton, Commodore, military gov-
ernor of California, 154, 158, 161

Stone, William J., Senator, on arm-
ing of merchant vessels, 69

Story, Joseph, Justice, on power of
recognition, 34; on power to make
peace, 229

Sumner, Charles, Senator, on nature
of war powers, 15, 16, 17-18; on
inchoate interest in Santo Domin-
go, 48; hostility towards Great
Britain, 89

Supreme Court, on executive power,
13; on nature of war powers, 16-
17, 19; on power to begin war,
60; on wars of conquest, 223; on
power to terminate war, 236; see
also Table of Cases

Taft, W. H., theory of executive
power, 14; on formulation of for-
eign policy, 26; on power to make
peace, 230; Secretary of War, ex-
ecutive agreement with Panama,
41; member of Philippine Com-
mission, 260; governor of Philip-
pines, 261; President, intervention
in Caribbean Zone, 535

Taney, Roger B., Chief-Justice, dis-
sent in Prize Cases, 75; on sus-
pension of habeas corpus, 192

Taylor, Hannis, on use of troops
abroad, 122

Taylor, Zachary, General, 48, 70, 71,
87, 126; President, powers of re-
construction, 256
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Telegraph and telephone, control of,
180, 185, 196, 200, 214, 218-219

Teller, Henry M., Senator, on sena-
tors as treaty negotiators, 242

Termination of war, 223-231, 232,
235-236, 247-248

Texas, annexation of, 31, 47; rec-
ognition of, 33; inchoate interest
in, 47-48

Thayer, H. E., censor in Civil War,
195

Tillman, B. R., Senator, on senators
as treaty negotiators, 241

Trade, control of, 208-210

Trading with the Enemy Aect, 171,
172, 200, 201, 209, 210, 212, 230,
269

Transportation, control of, 214-218

Trau incident, 56

Treaty of peace, as method of ter-
minating war, 223-224, 228-229,
231, 232; negotiation of, 237, 242.
246

Tripoli, war with, 63

Trist, Nicholas, peace commissioner,
238, 239

Troops, reciprocal passage of, 40-41;
use of in aid of civil power, 43-
44; see also Army

Turkey, diplomatic relations with,
36, 93

Tyler, John, President, inchoate in-
tercst in Texas, 47, 48

Upshur, A. P., Secretary of State,"

on executive power, 12

Van Buren, Martin, Senator, on
Panama Congress, 28, 39

Venezuela affair, 30, 89-90

Vera Cruz, occupation of, 52

Versailles, treaty of, 246

Virginius ineident, 30, 41

Voluntary enlistment, 101-105

Wadsworth, James, Senator, on con-
trol of administration, 172
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Wage commission, 263

War, articles of, 138, 141; declara-
ation of, 46, 58-64, 71-76, 78-80,
82-98, 104, 226, 266; notification
of, 96-97; termination of, 223-
231, 238, 285-236, 247-248; sce
also Austria-Hungary, Civil War,
Germany, Mexico, Revolutionary
War, Seminole War, Spain, Trip-
oli, and passim

War of 1812, beginning of, 85-86;
declaration of, 95, 226; militia in,
132, 133, 136; control of commerce
during, 208; armistice proposal,
233; termination of, 247

War Cabinct, 172-173, 177

War Industries Board, 172, 178, 179,
210, 211-212

War Risk Insurance Bureau, 172, 176

War Trade Board, 171, 179, 201, 210

‘Washington, George, General, as die-
tator, 18, 203; President, power of
defense, 62; army organization,
111; exercise of personal command
120, 135; exercise of pardon, 143;
Lieutenant General, 103

‘Whiskey Rebellion, 135, 149

White, Henry, peacc commissioner,
239

Whiting, W., on defensive war, 59;
on civil rights in war, 183

Wickersham, George W., Attorney
Generul, opinion on use of militia,
133, 134; on power to make peace,
230

Willard, Daniel, direction of rail-
road operation, 215

Willoughby, W. W., on exceutive
power, 14; on declaration in civil
war, 76; on powers of reconstruc-
tion, 251

Wilson, Woodrow, on executive pow-
er, 12; on formuvlation of foreign
poliey,: 26; President, relations
with Mexico, 30, 35, 52, 67; severs
relations with Germany, 36; arm-
ing of merchant vessels, 68, 69,
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70; war influence, 92-93; procla-
mation of war, 97; conscription,
105, 108, 169 ; direction of military
operations, 120, 123, 125; refusal
to appoint Roosevelt to command,
130; court-martial procedure, 141,
142; exercise of pardon, 151; con-
trol of war administration, 170,
171, 177, 178, 268; opposes War
Cabinet, 173; exercise of ques-
tionable authority, 175; control
of aliens, 185-186; censorship, 197,
200, 201; control of economic re-
sources, 203, 204, 205, 209, 210,
211, 212, 213, 215, 216, 217, 219;
termination of war, 226, 230, 236;
armistice, 234; demobilization,
235; peace negotiations, 239, 240,
242, 243, 244, 246; powers of re-
construction, 208, 262, 268
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Wilson-Roosevelt doctrine, 12-13

Wood, Leonard, Major General, 43,
130, 159, 259

Woolsey, T. 8., on breaking of dip-
lomatic relations, 36; on declara-
tion of war, 58

Worcester, Dean C., member of Phil-
ippine Commission, 157, 260

World War, administrative author-
ity of President in, 170; censor-
ship during, 197, 202, necessity
for economic control, 203, -204;
war powers in, 268, 269; see also
Austria-Hungary, Germany

Wright, Luke E., member of Phil-
ippine Commission, 260; . vice-
governor, 261

X Y Z correspondence, 81, 82
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