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PREFACE

The theory of international law upon which this study is
based may be briefly summarized in a few statements. With
the present system of world organization, effective enforcement
of law is only possible through action by state administrative
and judicial organs. International law, therefore, can not be
effectively enforced except over persons subject to the jurisdic-
tion of the state. We may therefore conclude that international
law can be effectively enforced only in so far as it preseribes
conduct for persons and subordinate agencies of government.

The essential feature of international law is not that it lays
down rules of conduct for states, but that it holds states respon-
* sible for the conduct of persons. International law, therefore,
should be regarded as the law binding the members, both persons
and states, of a ‘‘supra-national’’ state or a ‘‘community of na-
tions’’, the enforcement of which is delegated to the organs of
the states composing it. The German Constitution, with its
system of imperial law, binding on individuals but enforced
largely through the administrative officers and courts of the
component states, furnishes an illustration of such a system.

The recognition of this fact, that international law reaches
down to individuals, is, therefore, important. International law
can become effective through state enforcement in proportion as
it lays down obligations for persons, rather than for states. Much
of it now consists of rules prescribed for persons and officers of
government and the greater part of it can be described in terms
of such rules because the state can only act through human
agencies. When we say that a state is obliged to do or abstain
from doing certain acts, we ean only mean that its chief executive
officer, or its legislature, or its courts are bound to observe cer-
tain rules, which, by proper constitutional checks, it is possible
for municipal law to enforee.

With this conception, that international law prescribes
rules of conduct for persons and public officers and imposes
obligations upon states, to enforce them, we shall consider the
rules of municipal law enforced in the United States in pur-
suance of this international obligation.

The distinetion between a legal and a political method of
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enforcement has been kept in mind. Where action is left to the
discretion of military, naval or executive officers or legislative
bodies as cases arise, the rule is not considered one of municipal
law. The term is only applied to the rules laid down as per- .
manent and enforceable by governmental authority according to
an established procedure, either judicial or administrative.

The title to be given this study caused the author much
perplexity, and doubtless the one finally decided upon is open
to criticism. = Mr. A. V. Dicey entitled his book on private
international law, ‘A Digest of the Law of England with
reference to the Conflict of L.aw.”’ Perhaps this thesis could be
entitled ‘‘ A Digest of the Law of the United States with reference
to International Law.”” Such a title, however, would imply a
more or less exhaustive treatment of the subject. 'The present
work does not pretend to digest the whole of the law of the
United States relating to the enforcement of international obli-.
gations. It is intended merely to suggest a field which the writer
believes will bear further exploration. The title first considered
‘was ‘‘The Extent to which International Law is Incorporated
into the Law of the United States.”” Such a title would have
excluded consideration of the rules which we have designated
as laws supplementary to international law. These are municipal
law enforcing international obligations but are not rules of
international law incorporated into municipal law. The title
finally settled upon is certainly inclusive enough and indicates
that discussion is limited to the rules of international law
enforced as law in the United States, excluding those enforced by
* executive authorities as ‘‘political questions.”

The general subject of the relationship of international to
municipal law has not been extensively considered in any English
treatise. Holland’s exeellent article on ‘‘International Law and
Acts of Parliament’’ published in his ‘‘Studies on International
Law’’ is a brief but valuable contribution. Professors J. B.
Scott and W. W. Willoughby in articles in the American Journal
of International Law, Westlake in an article entitled, ‘‘Is Inter-
national Law a part of the Law of England?’’ published in the
Law Quarterly Review, and Lawrence in his ‘‘Essays on some
disputed Questions of International Law’’ have discussed the
nature of international law and its relation to municipal law,
especially to the judiciary. Since this work was completed an-
excellent discussion of ‘‘The Relation of International Law to the
Law of England and of the United States of America’’ by
C. M. Picciotto has been published. This writer deals especially
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with the relative legal force of statutes, executive orders, treaties
and customary international law in the courts of England and
the United States. Walker in his ¢‘ Science of International Law”’,
‘Westlake in his ‘‘Principles’’ as well as in his more recent work
on ‘‘International Law’’, and A. H. Snow in several articles in
the American Journal of International Law have emphasized the
idea that international law is law governing individuals
regarded as members of a society of nations, rather than law
simply between nations, as the name suggests. The last writer in
fact suggests the term ‘‘supra or super national’’ as a more
appropriate term,

‘Writers on jurisprudence have sometimes considéred the sub-
jeet but usually very briefly. With Austin’s example before
them, they have excluded international law from the scope of
their subject. Gray’s ‘‘Nature and Sources of the Law’’ and
Stephen’s ‘‘History of the Criminal Law of England’’ contain

“particularly lucid expositions from this standpoint.

The most important contributions to the subject are in Ger-
man. H. Triepel in his ‘‘Vélkerrecht und Landesrecht’’ con-
siders the nature, sources and relationship of international and
muniecipal law. W. Kaufmann, in “‘Die Rechtskraft des Inter-
nationalen Rechtes und das Verhiltnisse des Staats Organs zu
demselben’’ covers somewhat the same ground, but emphasizes
particularly the legal authority of international law and treaties
as immediate sources of municipal law.

In the present work, the writer has dttempted to discover
the actual situation in the United States, with only incidental
reference to the theoretical relationship of the two branches. of
jurisprudence. Primary reference has therefore been made to
the treaties, statutes, executive orders and court decisions of the
United States. Had it not been for the orderly arrangement of
much of this material in Moore’s ‘‘Digest of International Law’’,
_a monumental contribution to the science, the work would have
been practically impossible. Moore’s International Arbitrations
have also been used, as have the collections of cases by Freeman
Snow, J. B. Scott, Pitt Cobbett, and Norman Bentwich. Much
use has also been made of the annual publications of the Naval
‘War College, in which numerous points of prize law have been
exhaustively discussed with especial reference to the practice
of the United States. Professor C. G. Fenwick’s recent work on
the Neutrality laws of the United States has been constantly
referred to in dealing with that subject. Tucker and Blood’s
edition of the Penal Code of 1910, Davis’s edition of the Military
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Laws and Howland’s Digest of Opinions of the Judge Advocates
General, all exhaustively annotated, have also been of assistance,
The standard treatises on international law, of which those by
Professors G. G. Wilson and Amos S. Hershey are particularly
rich in references illustrative of American practice, have, of
course, been examined.

The work has been carried through under the guidance of
Professors J. W. Garner and Walter Fairleigh Dodd, to both of
whom the author wishes to make grateful acknowledgement for
many suggestions and much helpful criticism.

Champaign, Illinois,

January, 1916.



TABLE OF CONTENTS

PAGE
InTRODUCTION . 11-20
PART I. OBLIGATIONS IN TIME OF PEACE.

Cuaprer 1. INTRODUCTORY 21-22
CuarTEr II. OBLIGATIONS OF ABSTENTION 23-44
Introductory 23
Acquisition of Territory 23
Use of Force Against Foreign States or Their Subjects.............. 26
Exercise of Extraterritorial Jurisdiction 31
Cuaptir III, OBLIGATIONS OF ACQUIESCENCE 45-66
Introductory 45
Privileges of Foreign Agencies of Government and persons........ 49
Liabilities attached to Newly Acquired Territory....oemnn.... 56
Servitudes 64
CuAPTER IV. OBLIGATIONS OF PREVENTION 67-86
Introductory 67
Acts by Agencies of Government 68
Acts by the Civil Population 71
Infraction of Treaties 81
CHAPTER V. OBLIGATIONS OF VINDICATION 87-92
Introductory 87
International Cooperation 7
Prevention of Crime 88
Extradition &
Return of Deserting Seamen 92
CuaaptEr VI, OBLIGATIONS OF REPARATION ‘ 93-105
Introductory 93
Reparation by the National Government.... 94

Reparation by Inferior Governmental Divisions, Public Officers
and Private Persons 102

PART II. OBLIGATIONS AS A'NEUTRAL TOWARD

BELLIGERENTS.

CuAPTER VII. INTRODUCTORY : 100-109
CHAPTER VIII. OBLIGATIONS OF PREVENTION 110-128
Treaty Provisions 110
Statutory Provisions 114
Executive Action 122
Commercial Embargoes 123
Interoceanic Canals 124
Acts by Agencies of Government . 126

9



PAGE

CHaApPrER IX. OBLIGATIONS OF VINDICATION 129-142
Introductory 129
Illegal Prizes ; 131
Illegal Acts by Belligerent Warships.....oooooooooooeooeeoeieeeeeeeee 137
Violations of Land Territory R 141

PART III. OBLIGATIONS AS A BELLIGERENT TOWARD

NEUTRALS.
Caarrer X. INTRODUCTORY ... 143-145
CuAPTER XI. OBLIGATIONS OF ABSTENTION . 146-171
Introductory 146
Neutral Property at S€a occcoeeseeceeesieeeeneeeeseseeseeerss enmecns 149
Grounds of Condemnation 149
Claims of the Neutral Owner 168
CHAPTER XII. OBLIGATIONS OF PREVENTION 172-197
Introductory 172
Acts by Land Forces 172
Acts by Naval Forces 177
Seizure of Prizes 180
Care and Treatment of Prizes 183
Adjudication of Prizes : 187

PART IV. OBLIGATIONS AS A BELLIGERENT TOWARD

ENEMIES.

CuAPTER XIII. INTRODUCTORY 198-200
CHuAPTER XIV. OBLIGATIONS OF ABSTENTION...., 201-206
Introductory 201
Enemy Private Property at Sea. oo 202
Enemy Private Property on Land.... oo 203,
Cuarrer XV. OBLIGATIONS OF PREVENTION 207-217
Introductory 207
Acts by Land Forces 207
Acts by Naval Forces .. : 212
Acts by the Civil Population 214
Cuarrer XVI. CoNcLusioN 218229

Rules of International Law prescribing conduct for sovereign
powers : 218

Rules of International Law prescribing conduct for persons
T e Ta oY 13 T o OO 219
Division of Power Between State and National Governments.. 228
Importance of Municipal Enforcement of International Law.... 228
Authorities 230-238
List of Cases 239-253
Index 254-264

10



INTRODUCTION
POSSIBILITY OF ENFORCING INTERNATIONAL BY MUNICIPAL LAW

It is the purpose of this thesis to discover how and to what
extent international law is enforced by municipal law in the
United States. For an adequate treatment of the subject a more
or less definite meaning must be attached to the terms munieipal
law and international law. This is all the more necessary be-
cause, with a common view of these two branches of jurisprn-
dence, our inquiry would be not only fruitless but impossible.
Thus there is a common opinion which limits the eonnotation
of international law to relationships between states regarded as
independent political communities, exclusively., With this view
the state is regarded as a unit, an organism whose control is con-
centrated in a single will designated by the term sovereignty.
1t is with sovereigns alone that international law has to do.

Municipal law on the other hand is held to be law within the
state. The sovereign enforces it but can not be bound by it. As
well say that a dynamo can drive the engine which moves it, as to
say the sovereign power can be controlled by the municipal law

1See Bentham, “With regard to the political equality of the persons
whose conduct is the oBject of the law. They may, on any given occasion,
be considered either as members of the same state, or members of different
states. In the first case the law may be referred to the head of internai;
in the second case to that of international jurisprudence. Now as to any
transactions which may take place between individuals who are subjects
of different states: those are regulated by the internal laws and decided
upon by the internal tribunals of the one or the other of these states, the
‘case is the same where the sovereign of the one has any immediate trans-
action with a private member of the other. * * * There remains, then
the mutual transactions between sovereigns as such, for the subject of that
branch of jurisprudence which may be properly and exclusively termed
international law.” Introduction to Principles of Morals and Legislation,
Works, Bowring, Ed., 3;149. See also Travers Twiss, Law of Nations
considered as Independent Political Communities, Oxford, 1884, p. 2; T. E.
Holland, The Elements of Jurisprudence, 11th ed, N, Y., 1910, pp. 385-

380, 402.
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12 INTERNATIONAL LAW AND MUNICIPAL LAW [12

it makes and enforees.? How then ean- municipal law enforece
international law? Clearly with this conception of international
law it can not.

Although this theory of international law is often enunci-
ated, it is never adhered to in discussions of the subject with the
meaning just outlined. All writers on international law discuss
rights and duties of ambassadors and consuls, of armed forces,
of aliens, of neutral vessels in time of naval war, etc. Inter-
national law as well as municipal law contains rules relating to
the conduct of persons. Were such rules omitted from the sub-
jeet, international law would be reduced to a few preeepts telling
" when a state may make war, how far it may exercise jurisdiction,
and how and when it may acquire territory, some of which on
investigation would be found to be rules of policy rather than
of law.

International law is not to be distinguished from municipal
law by the assertion that the former relates to the conduct of
states, the latter to the conduet of individuals within the state.
Not state conduct, but state responsibility is the eriterion of
international law, International law prescribes rules of conduect
which the individual must observe, but if he fails to observe them
it pays no attention to the individual but declares that the state -
of which he is a member is responsible and liable. All rules, for
the breach of which states will be held liable, are rules of inter-
national law., .

Thus international law and municipal law are not mutually
exclusive. The same rules may be preseribed by both. Both
international law and the municipal law of the United States say

2C1. Justice Holmes, a “A sovereign is exempt from suit not because
of any formal conception or obsolete theory, but on the logical and prac-
tical ground that there can be no legal right as against the authority that
makes the law on which the right depends,” Kawananako vs. Polyblank,
205 U. S. 349, 353, (1907), citing Hobbes, Leviathan, ch.226, 2; Bodin, Re-
publique, 1, ch.8, ed. 1629, p. 132; Sir John Eliot, De Jure Maiestrate, c3;
Baldwin, De Leg. et Const., Digna Vox, 2nd ed., 1496, fol, 51 b, ed. 1539,
fol. 61. See also American Banana Co. vs. United Fruit Co., 213 U. S.
347; John Austin, Lectures on Jurisprudence, sth ed, London, 1911, 2
vols, 1;263, 278; J. C. Gray, The Nature and Sources of the Law, N. Y.,
1909, pp. 77-81; T. E. Holland, The Elements of Jurisprudence, 11th ed,,
N. Y., 1910, pp. 53, 365; J. W. Salmond, Jurisprudence, znd Ed., London,
1907, p. 110, 475-481; J. C. Calhoun, Disquisition on government, Works,
vol. 6; Columbus, 1851, 1;146; J. W. Burgess, Political Science and Com-
parative Constitutional Law, Boston, 1902, 2 vol, 1;53.
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that inhabitants of the United States shall not ‘‘set on foot
military expeditions’’ when the country is neutral, and that
naval forces shall not interfere with neutral commerce in time
of war except for breach of blockade, carriage of contraband or
similar cause. Municipal law, however, holds the individual
criminally liable for setting on foot a military expedition® and
the naval officer liable in damages for making a seizure without
probable cause,* while international law in both cases requires
the United States to make reparation to the injured states if
these acts occur.® We believe therefore that it is possible for
municipal law to enforce at least a part of international law so
far as the obligations of that state are concerned.

RELATIONSHIP OF INTERNATIONAL AND MUNICIPAL LAW

International law consists of rules preseribing the conduct
of persons, agencies of government and states, for breaches of
which states are held liable.® This definition is undoubtedly

3Act Apr. 20, 1818, Rev, Stat., sec. 5286,

4Little vs. Barreme, 2 Cranch 176, (1804); The Thompson, 3 Wall,
155; The Dashing Wave, 5 Wall. 170. See Moore’s Digest, 7; 503-508.

SHague Conventions, 1907, v;art. 4; Declaration of London, 1909,
art. 64. .

S6A number of different points of emphasis are made in definitions of
international law. All agree that it consists of “rules of conduct regulating
the intercourse of states” (Halleck, Int. Law, 3rd ed., 1;46). Many
however enlarge this definition in its most limited sense, by emphasizing
the fact that international law may prescribe conduct for persons, (Her~
shey, Int. Law, p. 1; Westlake, Int. Law 1, p. 1; Principles p. 1; Bonfils,
Droit Int, pp. 2, 79). Walker, (Science, p. 44) emphasizing this idea, says,
“International laws are rules of conduct observed by men toward each
other as members of different states though members of the same inter-
national circle.” Most writers, however, restrict the connotation of the
term By requiring that the rules conform to some standard of objectivity,
“Actual observance” is frequently considered enough (Bonfils, p. 1; Wal-
ker, Science, p. 44). Lawrence (p. 1) and Bonfils (p. 2) require that the
rules “determine conduct”, Westlake (Prin. p. 1) that they “govern the
relations of states”, Hershey (p. 1) that they be “binding upon the mem-
bers of the international community”., Exactly how any of these standards
can distinguish international law from international morality, it is difficult
to see. They are so vague as to be almost meaningless. Hall’s insistence
that nations must “have consented to be bound” (p. 5) is more definite,
while Holland (Studies, p. 104) is even more concrete when he says,
“the law of nations * * is the public opinion of the governments of
the civilized world with reference to the rights which any state would be
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exceedingly vague. It is often difficult to tell whether a state
will be held liable for the infraction of a particular rule or not.
Often if weak it will, if strong it will not. There is no authori-
tative tribunal for defining rules of international law and saying
for this act of a person or of an officer the state is responsible,
for this it is not. The only test is that of actual practice. Where
responsibility is habitually acknowledged or, in other words,
where the consensus of opinion among nations recognizes that
responsibility exists, the rule is one of international law.

Even more vague than the scope of international law is its
sanction. The enforcement of the liability of states is not insured
by any legal procedure. Such pressure as the inertia of habit,
public opinion, commercial or military reprisal, threats of war,
ete.,” alone compels states to observe international law, to enforce
its observance among their subjects and, within their territory,

justified in vindicating for itself by a resort to arms.” Some writers
emphasize the idea that international law is not real law. Holland calls
it “public opinion”, (Studies, p. 194), Austin, “international public moral-
ity” (1; 173, 226), Stephen (History of Crim. Law, 2;25) and Gray
(Nature and Sources of the Law p. 125) convey a similar idea. It seems
to us that such assertions are inappropriate in a definition of international
law. Usage has applied the term so consistently that it would seem more
proper to enlarge the definition of law so as to include international
law. However, such definition may serve the useful purpose of indi-
cating that the sanction of international law is different irom that of
municipal law, which is the significance given by these writers to the term
“law”. Our definition is doubtless as open to the criticism of vagueness
as any. We make no immediate limitation according to the character of
the parties obligated. Any rule of conduct is a rule of international law,
if states are held liable. This connotative limitation under present con-
ditions implies an exclusion of rules relating to parties of a certain
character, for instance those defining relationships between persons of
the same state or persons and their own government, because such matters
being entirely internal, other states have no interest in exacting a lia-
bility. There have, however, been attempts to include res interne in
international law, for example the principle of legitimacy by the Quad-
ruple Alliance of 1815 If state liability were actually recognized, in such
matters, they would become rules of international. law, By the phrase
“are held liable” we mean to assume an inductive and objective standard,
requiring actual practice for the proof of this condition, and also a sub-
jective standard similar to Holland’s that opinion must recognize a resort
to force as justifiable in enforcing this liability, a condition which is of
course incapable of more than very indefinite verification,

7See Elihu Root, “The sanctions of International Law”, Am. Jour.
Int. Law, 2;451 (1908).
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to acknowledge their liability and to make adequate reparation
for infractions of its precepts.

But although it is difficult to tell what rules are within the
field of international law and what sanctions enforce the liability
of states, it is easy to state definitely many of the rules them-
selves and to show how they are actually enforced. This state-
ment appears self-contradictory, yet there are many rules
relating to diplomatic intercourse, condemnation of prizes, ete.,
which are capable of being stated in definite terms and are
enforced by definite legal methods. They are also rules of inter-
national law; at least states have habitually acknowledged
responsibility for their infraction.

For the definite statement and legal enforcement of interna-
tional law we look to the municipal law of states. Municipal law
congists of all general rules which the state enforees.® The most
common agents of enforcement are judicial tribunals, but a rule
enforced by an authoritative executive or administrative pro-

8Writers on general jurisprudence commonly give a similar definition
to the term “law”. Gray (Nature and Sources of the Law, p. 82) says,
“the law of the state * * is composed of the rules which the courts
* * lay down for the determination of legal rights and duties.”
Salmond (Jurisprudence p. 9) says, “The law is the body of principles
recognized and applied By the state in the administration of justice”.
Both of these definitions recognize state enforceability as the most
important feature of municipal law. Austin’s conception (Lectures on
Jurisprudence, 1;79, 88) was essentially the same although he emphasized
the fact that the state “commanded” law rather than that it enforced it,
thus being forced to the awkward explanation that “what the Sovereign
permits he commands” (2;510) to explain judge-made law. Maine’s
criticism (Early Hist. of Inst., pp. 377-387) that customary law is neither
commanded nor enforced by the sovereign and can not be altered by him,
seems to confuse the titular with the real sovereign. If customary law
is applied in the village tribunals it is being enforced by the “sovereign”
in the sense of political science even though Runjeet Singh, the titular
sovereign, does not enforce it and can not alter it. Walker (Science of
Int. Law, p. 44) attempts to parallel his definition of municipal with that
of international law and says “municipal laws are rules of conduct ob-
served by men or by men recognized as binding toward each other as
members of the same state”. He does not recognize positive state enforce--
ability as necessary and he also limits the connotation of the term to rules:
between memMbers of the same state. We disagree with him in-both of
these points. We intend to include as municipal law all rules of conduct
binding either citizens or aliens, enforced by the state, either through a
central or local authority, so long as this authority is recognized as
legitimate,
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cedure is no less municipal law. The rules of international law,
so far as they lay down rights and duties of persons and officers,
may be enforced by municipal law either directly through the
application of international law by the court and executive
officials or indirectly through the coercion of persons and officers
in a manner not immediately prescribed by international law but
calculated to cause an observance of the international duty.

It is true that they may not be. A state has entire control
of its own municipal law and whether or not it chooses to enforce
rules of international law, depends upon the force of the inter-
national sanctions pressing upon it.* But if it does enforce them,
it thereby enforces its own duties under international law, and
in so far as this enforcement is effective and complete it escapes
liability under international law. It also gives legal definition
and sanction to these rules.

It is thus an obligation, imposed by international law itself
upon states, to enforce that part of international law relating
to the conduct of persons within their jurisdietion, through their
municipal jurisprudence.r® It is for states to supply the lack of
a world administration for the execution of international law.

9See W. W. Willoughby, The Legal Nature of Int. Law, Am. Jour.
Int. Law, 8;357, in answer to an article of the same title by J. B. Scott, Am.
Jour. Int. Law, 1;831. Also Westlake, Is Int. Law part of the Law of
England?, Law Quar, Rev.,, 22; 1426; Holland, Studies in Int. Law,
D. 195,

10See judicial decisions on this subject, Res Publica vs. DeLong-
champs, 1 Dall. 111; Talbot vs. Seamens, 1 Cranch 1, 37 (1801) ;. Thirty
Hogsheads of Sugar vs. Boyle, ¢ Crarich 191; The Scotia, 14 Wall. 170,
Scott 17; Hilton vs. Guyot, 159 U. S. 113; The Paquete Habana, 175 U. S.
677, Scott, 19. In Murray vs. the Charming Betsy, 2 Cranch 64, the court said
that municipal law ought to be interpreted in harmony with international
* law if possible. English cases—Triquet vs. Bath, 3 Burr. 1478, Scott, 6;
Heathfield vs. Chilton, 4 Burr. zo1s5, Scott 189; Le Louis, 2 Dods. 239,
Scott 352; Emperor of Austria vs. Day, 2 Giff. 628; In the Recovery, 6
Rob. 348, the court even went so far as to assert that prize courts must
apply international law in opposition to municipal statutes. This view was
not maintained in West Rand Central Gold Mining Co. vs. Rex, L. R.
1905, 2 K. B. 301, Bentwich 1, which held that an act of state prevented
the application of conflicting rules of international law. Regina vs. Keyn,
L. R. 2 Ex. 63, Bentwich, 6, held that international law could not operate
to increase jurisdiction; and Mortensen vs. Peters, 14 Scot. L. T. R. 227
(1906), Bentwich 12, applied a statute extending jurisdiction beyond the
limits permitted by international law. See discussion of prize cases on this
point, Holland Studies, pp. 193-199.
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As state courts of the United States enforce the federal consti-
tion, laws and treaties, so it is the duty of independent govern-
ments to see that their courts enforce international law and that
their executive authorities execute it.

It must not be overlooked that there are rules of interna-
tional law which are incapable of enforcement as municipal law.
Those which preseribe rules of conduct which the state considered
as a unit must do or refrain from are directed solely to the sov-
erign power in the government. The commencement of war, the
recognition of foreign states and governments, the submission of
questions to arbitration, the acquisition of territory, the extension
of jurisdiction are of this character. They are political questions
and beyond the power of municipal law to control. The observ-
ance of such rules is in the hands of discretionary officers. In
the United States congress and the president are responsible
for the observance of such rules by the United States and they
can not be coerced by municipal regulations. It is true that in
these matters the political organs of the government act accord-
ing to legal precedents as well as dictates of pure policy. But
their action in either case is beyond the scope of municipal law
and of our subject.

We are concerned with the rules of international law
enforced directly as law in the United States and those enforced
indirectly by the enforcement of laws supplementary to inter-
national law. The precedents and procedure followed by polit-
ical organs of government in settling these pohtleal questions will
not, therefore, be considered.

CLASSIFICATION

The doctrine of responsibility of states, which is the essence
of international law, presents two possible methods of viewing
the matter. 'We may consider the rule itself of primary import-
ance; and thus private persons, ambassadors, consuls, military
forces naval forces, ete., as well as states would be subjects
of international law for Whom different rights and obligations
are prescribed. On the other hand we may consider the liability
or enforcement of the rule as of primary importance ; and states,
which are alone responsible, as the only subjeets of international
law. We should then describe the rights and duties of states;
with reference to these various classes of officers and persons,
considering them as objects of international law. .

The latter is thie course commonly pursued. States are said
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to be the only subjects of international law. Persons and public
officers as well as territory and other kinds of property are its
-objects.1

In our own opinion there is much to be said for the first view.
There is a tendency for international law to impose a direct re-
sponsibility upon persons and officers'? and if it is ever to be law
in.the Austinian sense of the term, this view will have to be re-
cognized. The possibility of an effective law binding states as
such was exhaustively discussed in the federal convention of
1787,% and the impossibility of enforeing such a law by ordinary
lagal processes was demonstrated prior to the civil war. Even
corporations when of considerable magnitude have proved sur-
prisingly diffienlt things to control by law. A corporation or a
state can neither be brought to court, nor put in jail. Law can
never act upon it more than imperfectly.

" As it is, however, the responsibility of states is the predomi-
nant feature of international law, and we will adhere to the us-
ual custom of classifying the branches of that subject according
to the rights and duties of states,

, It is possible to discuss any body of law in terms of either
rights or duties; either privileges or obligations; either liberties
or restrictions. Every right implies a duty on the part of others

11See Lawrence, Int. Law, p. 73 “Probably it is best to say with
Oppenheim (Int. Law, 1; 344) that persons, like territory, are objects of
International law, and reserve the term subjects for those artificial persons
'who are either sovereign states or communities closely akin to them
through the possession of some of the distinguishing marks of statehood.”

12See, for instance, Hague Conventions 1907, in which occur such
expressions as “Every prisoner of war is bound to give, etc.” (IV, Art.
9) “a belligerent war ship may not prolong its stay, etc.” (XIII, Arts.
14, 16, 18, 10, 20).

13See James Madison, The Journal of the Debates in the Convention
which framed the Constitution of the United States, Gaillard Hunt, ed.,

Y., 1008, 2 vol, also in Madison, Works, Hunt, ed.,, vol. 3; Elliot,
Debates, vol. 5; Farrand, The records of the Federal Convention of 1787,
New Haven, 1911, Remarks by Madison, May 31, Wilson, June 25, King,
July 14. Strong, July 14, says, “The practicability of making laws with
coercive sanction for the states as political bodies had been exploded in
all hands”. ' See also Madison letter to Jefferson, Works, 1;344: The
Federalist, Nos. 15, 16, 21, P. L. Ford, ed., pp. 8, 90, o1, 97, 123. A. C.
McLaughtin, The Confederation and the Constitution, Am. Nation Ser,,
vol. 10, pp. 242, 245. The constitution of the German Empire does pro-
vide for the legal coercion of states through a process known as “Federal
Execution”, but the law of the empire acts directly on individuals.
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to expect its observance. Treatises on international law, as on
all other departments of law, commonly treat parts of the sub-
ject by describing duties, other parts by deseribing rights. In
fields where liberty of action is the rule and restriction the ex-
ception, convenience dictates a treatment from the standpoint of
duties, while when the reverse is true, when restriction is the rule
and liberty of action the exception, a treatment from the stand-
point of rights is most conservative of space.

For our purposes, however, a classification based exelusively
on duties is necessary. Qur purpose is to discover what obliga-
tions of international law are enforced by municipal law. We
will therefore attempt to cover the whole field of international
law from the viewpoint of duties. We will not consider the
rights of the United States as such, but only in so far as they
imply a duty to respect equivalent rights of other states.

Looking at international law as imposing obligations upon
states, some of these obligations require action or abstention on
the part of the government, while others require the state to en-
force action or abstention on the part of its eitizens or public of-
ficers. Duties of the first character are considered under four
heads,. abstention, acquiescence, vindication and reparation,
those of the second under the head prevention.

The international obligations of a state differ somewhat ac-
cording to differences in status caused by the advent of wars.
Four general divisions are thus suggested—obligations in time of
peace, obligations as a neutral, obligations as a belligerent toward
neutrals and obligations as a belligerent toward enemies.

The questions relating to the transition from war to peace,
peace to neutrality, ete., as well as to the advent of new states,
involve the subject of recognition. This is a political question.
Muniecipal law does not lay down rules saying when states shall
be recognized, when belligerency and insurgeney exist, and when
they cease. In these matters the municipal law of the United
States follows the political departments of the government as
has been repeatedly affirmed by the courts.’* It adjusts itself to
the new status and recognizes the new condition.

14Rose vs. Himely, 4 Cranch 241 (1808); Consul of Spain vs. the
Conception, Fed, Cas. 3137 (1819); Gelston vs. Hoyt, 3 Wheat. 246, 324
(1818) ; U. S. vs. Palmer, 3 Wheat. 610 (1818); The Divina Pastora, 4
Wheat. 52; Foster vs. Neilson, 2 Pet. 253, 307; Keene vs, McDonough, 8
Pet. 308; Garcia vs. Lee, 12 Pet. 511; Williams vs. Suffolk Ins. Co., 13 Pet.
415 (1839) ; Kennet vs. Chambers, 14 How. 38 (1852); The Prize Cases,
2 Black 635; U. S. vs. Yorba, 1 Wall. 412; U. S. vs. Lynde, 11 Wall. 632;
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These matters are therefore beyond the scope of our subject.
We will take the conditions of peace, war and neutrality for
granted and discuss the municipal measures for enforcing na-
tional duties in each of these conditions, classifying such duties
under the five heads, abstention, acquiescence, prevention, vindi-
cation and reparation.

The Ambrose Light, 25 Fed. Rep. 408 (1883) ; ]ones vs. U. S. 137 U. S.
202 (1890) ; The Three Friends, 166 U. S. 1 (1896) ; Underhill vs. Her-
nandez, 168 U. S. 250; Ex Parte Toscano, 208 Fed. Rep. 938 (1013).
English cases—The Pelican, Edw. Adm. Appdx. D., Taylor vs. Barkley,
2 Sim. 213; Emperor of Austria vs. Day, 2 Giff 628; Republic of Peru vs.
Peruvian Guano Co., 36 Ch D. 480, 497; Republic of Peru vs. Dreyfus,
38 Ch. D. 348, 356, 350.
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Abandoned and Captured Property act, 206.

Abrogation of treaties, 83, 112.

Abstention, belligerent duties of, toward enemies, 198, 201; belligerent du-
ties of, toward neutrals, 143, 146; duties of, in time of peuce, 23; neu-
tral duties of, 106.

Accepting commissions, 117,

Accretion, acquisition of territory by, 24.

Acquiescence, belligerent duties of, toward enemies, 198; belligerent du-
ties of, toward neutrals, 144; duties of, in time of peace, 45; neutral
duties of, 107.

Acquired territory, liabilities attached to, 56.

Acquisition of territory, 23.

Acts of Congress. See Statutes.

Adjudication of prizes, 187.

Administrative law, international, 88.

Admiralty jurisdiction, extent of, 37.

Alien enemies, protection of, 202, 214; rights of, 214. See also, Enemy
persons. ’

Aliens, protection of, 78, &1, g7.

Ambassadors. See Diplomatic officers.

Amelia Island affair, 27.

Analogues of contraband, 1356.

Anarchists, 75.

Angary, 167.

Anti-Chinese outrages, g6, 97.

Anti-Italian outrages, 8o, ¢6.

Apology, reparation by, 95.

Arbitral Court, permanent, 102.

Arbitral decisions, effect of, on private rights, 102

Arbitration, permanent court of, 102; submission to, a political question,
101 ; treaties of, 26,

Armed belligerent vessels, neutral goods on, 160.

Army, control of, 175, 207, 210; violations of neutrallty by, 172.

Army Instructions, 175.

Army Instructions concerning: rights of non-combatants, 211; requisition,
212; requisition of neutral property, 168; war, law of, 209,

Army Regulations, 68, 175.

Army Regulations concerning: neutrality, preservation of, 173; respect for
foreign territory, 27.

Articles for government of the navy, 177.

Articles of War, 176.

Assistance of foreign justice, 73.

Asylum, right of, 54; for vessels in distress, 65, 177.

Austin, John, 14, 15.
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Base of operations, 112, 113, 119,

Bays, territorial, 32.

Behring Sea seal fiisheries, arbitration of, 32; litigation over, 30, 32.

Belligerent duties, toward neutrals, 143; toward enemies, 198.

Bello parta cedunt reipublicae, 193.

Bentham, Jeremy, on international law, 11.

Blockade; 149.

Bonfils, H., definition of international law, 13.

Boundaries, 31.

Boundary rivers, See international rivers.

Boxer rebellion, 27.

Breach of municipal law, extraterritorial seizures for, 29.

Canals, interoceanic, 124. .

Canning, George, on contributions of the United States to the law of
neutrality, 127.

Care of prizes, 183.

Caroline affair, 27. -

Cession, acquisition of territory by, 25; of territory, as reparation, gs.

Chesapeake affair, 157.

Citizens, immunity of, from foreign military service, 50; jurisdiction over,
when abroad, 39; responsibility of government for acts of, 71, 72.

Civil population, acts of in time of war, 214.

Claims, prosecution of, 100; of neutral owner of prize, 168. See also
Court of Claims.

Classification of subject matter of international law, 17.

Closed trade, 161.

Combatants, rights of in land war, 209; rights of in naval war, 213.

Commercial embargoes, 123.

Commercial policy, 47.

Common law, theory of territorial jurisdiction, 45.

Compensation for prizes, 168.

Condemnation of prizes, grounds of, 149.

Confiscation of enemy debts, 201, 215; of enemy private property on land,
216; of enemy private property at sea, 202; of neutral property, 169.

Conflict of laws, 46.

Conquest, acquisition of territory by, 24.

Consolato del Mare, 166. ’

Constitution, power of national government to protect aliens under, 8o, 81;
power of national government to perform international duties under,
9.

Constitutional guarantees, effect of, on extradition, g1; application in ac-
quired territory, 59; application to consular jurisdiction, 6o; applica-
tion to military government, 59; protection of aliens, 79, 8o,

Constructive enemy character, 159.

Consular conventions, 40.

Consular jurisdiction, 37, 49, 41, 53, 60, 74.

Consular Regulations, 70.
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Consular Regulations concerning: asylum, 55; consuls subject to jurisdic-
tion when abroad, 38. o i

Consuls, duties under international law, 70; immunities, 52 ; subject to
jurisdiction when abroad, 39; treaty privileges, 49.

Continuous voyage, application to blockade, 152; application to contraband
trade, 155; application to enemy trade, 162; application to rule of 1756,
163.

Contraband, 153; judicial decisions on, 155.

Contributions, 205. »

Converted merchantmen, 181.

Convoy, enemy, 160; neutral, 182,

Cooperation, international, 8.

Corporations, difficulty of controlling by law, 18.

Court of claims, 100; jurisdiction of, 100, 206; in states of the United
States, 103.

Courts martial, 176, 177, 210.

Counterfeit of foreign securities, 73.

Crime, prevention of, 83,

Crimes against international law, 72-78; against diplomatic officers, 75-77;
against neutrality, 117, 118,

Cuba, succession to, 58. ,

Customs collectors, instructions to, 121, é14.

Customs collectors, instructions to, concerning: alien enemies, protection
of, 214; neutrality, preservation of, 121, 122.

Cutting case, 41.

Damages for prize seizures, 169.

Declaration of London, status of 1g0.

Declaration of London on: blockade, 150; contraband, 154; destruction of
prizes, 183, 184; neutral and enemy character, 158; neutral convoy, 182;
requisitions, 168; resistance to visit and search, 161; transfers to neu-
tral flag, 159; treatment of prizes, 183; unneutral service, 157.

Declaration of Paris, 163, 165, 166, 18; on privateers, 180.

De facto government, succession to, 63.

Definitions of international law, 13; of municipal law, 14.

Destruction of enemy prizes, 214; of neutral prizes, 184.

Diplomatic Instructions, 6g. ' )

Diplomatic Instructions concerning: conduct of diplomatic officers in bel-
ligerent countries, 126; diplomatic officers subject to jurisdiction when
abroad, 38, 39.

Diplomatic officers, duties in belligerent countries, 126; immunities, 51;
jurisdiction over, when abroad, 38; obligations under international
law, 60; offenses against, 75-77; treaty privileges, 49.

Diplomacy, prosecution of claims by, 100.

Discovery and occupation, acquisition of territory by, 23.

Division of power between state and national governments, 228.

Due diligence, 72, 112.

Duties and rights, 18, 19.



257] INDEX 257

Embargo, commercial, 123; hostile, 216.

Emigration, 47. )

Enemy character of neutral goods, 158

Enemy goods in neutral vessel, 163.

Enemy license, 161.

Enemy persons, 202, 214. )

Eneniy private property, on land, 205, 216; at sea, 166, 202, 203.

Enemy ships, enemy goods, 165.

Enemy trade, 162, 215.

Enemy vessel with neutral goods, 165.

Enforcément of international law, 1I.

Enlisting in foreign service, 117.

Executive Orders, 223.

Executive Orders concerning: alien enemies, protection of, 214; asylum in
public vessels and consulates, 55; consuls; functions of, 38, 55, 70; dip-
lomatic officers, functions of, 38, 69, 126; respect for foreign territory,
27; neutrality, preservation of, 122, 126; neutrality proclamations, 115;
neutrality of Panama Canal, 125; requisition of enemy property, 212;
requisition of neutral property, 168. See also, Army instructions;
Army regulations; Consular regulations; Customs officers, instructions
to; Diplomatic instructions; Naval instructions; Navy regulations.

Executive authority, under constitution, 122; under Hague Coriventions,
141; under treaties, 85; to preserve neutrality, 120, 122; over army,
68, 175, 176, 210; over consuls, 70, 71; over diplomatic officers, 69, 126;
over navy, 68, 126, 177, 212, 213. See also, Political questions; Execu-
tive orders.

Exemptions from territorial jurisdiction, 38, 45, 49, 50.

Exemptions from neutral territorial jurisdictior, 138-141.

Expatriation, 48.

Exterritoriality, 140.

Extradition, 8g-92.

Extraterritorial application of law, 42, 43.

Extraterritorial crime, 40.

Extraterritorial jurisdiction, 31, 33, 38, 40, 176-177. See also, Consular ju-
risdiction.

Extraterritorial seizures, in time of peace, 20; by neutrals, 133.

Fishing vessels, enemy, 204.

Florida, invasion of, 27.

Force, use of against foreign states, 26.

Foreign governments, offenses against, 72, 73, 74.
Free ships, free goods, 164.

Fundamental norms of international law, 2I.

Geneva Conventions, 202, 200.

Geneva Convention on Naval War, 212.
Gray, J. C, 14, 15.

Greytown affair, 27.

Guano islands, 23.
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Hague Conferences, on abolition of prize money, 196; on private enemy
property at sea, 167.

Hague Conventions concerning : belligerent duties of abstention, 146; con-
verted merchantmen, 182; declaration of war, 201; hostile embargo,
216; international prize court, 190; intérvention, 26; naval war, law
of, 212; neutral duties of abstention, 106; neutral duties of prevention,
113; neutral duties of vindication, 129, 130; neutral property on land,
173; neutrality, violations of by navy, 177; non-combatants, rights of,
211; prohibition of interventions, 26; requisition, 168, 212; requisition
of prizes, 186; reparation for violation of enemy rights, 199; viola-
tions of neutral territory, 173; war, declaration of, 201; war, law of,
202, 209, 212.

Hague Conventions, judicial application of, 14I.

Hague court of arbitration, 102.

Hall, W, E., definition of international law, 13; on American contribu-
tions to law of neutrality, 127.

Halleck, H. W., definition of international law, 13.

Hamilton, A., on relation of international law to mumc1pal law, 225.

Hawaii, succession to, 57.

Hershey, A, S., definition of international law, 13.

Holland, T. E., definition of international law, 13.

Holmes, Justice O. W., on sovereignty, 12.

Hovering laws, 29, 32.

Illegal prizes, restoration of, 135, 136.

Tmmigration, 47.

Immunity of enemy private property at sea, 167; of aliens from military
service, 50, 174; of consuls, 52; of diplomatic officers, 51. See also,
Exemptions from jurisdiction.

Indemnity, reparation by, 95, 96.

Independence of states, 21.

Indian land titles, 23.

Infection, doctrine of, 163.

Insurgent government, succession to, 63.

Insurgents, as pirates, 34; seizure of vessels of, 191.

Insurrection, prevention of by consuls, 74.

International administrative law, 88.

International cooperation, 8. _

International law, application of, by courts, 227; constitutional recogni-
tion of, 225, 226; crimes against, 72-78; definition of, 12; definitions
of by leading publicists, 13; executive enforcement of, 223; fundamen-
tal norms of, 21; importance of municipal law enforcement of, 229;
incorporation of, into law of United States, 225; judicial application
of, 227; legislation supplementary to, 223; nature of, 11; objects of,
17, 18; relation of, to municipal law, 12, 13, 219, 220, 225; relation of,
to natural law, 224; rules of, prescribing conduct for. persons and-
officers, 219; rules of, prescribing conduct for sovereign powers, 218;
sources of, 226; statutory recognition of, 221; subjects of, 17, 18.
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International prize court, jurisdiction of, 205.
International rivers, 31; right of free navigation of, 64.
Internment of naval forces by neutral, 138.
Interoceanic canals, 124,

Intervention, 26.

Judicial decisions, 223.

Jurisdiction, admiralty, 37; citizens abroad, subject to, 39; consular, 37, 53;
consuls abroad, subject to, 39; diplomatic officers abroad, subject to,
38; exemptions from, 50, 51; exemptions from by statute, 51; exemp-
tions from by treaty, 49; extraterritorial, 31, 38; merchant vessels on
high seas, subject to, 37; military forces abroad, subject to, 38, 141;
naval forces abroad, subject to, 38; pirates subject to, 34; belligerent
warships violating neutrality, subject to, 137; prize, 190, 19I; prizes
seized in violation of neutrality, subject to, 131; prizes seized by ves-
sels violating neutrality, subject to, 135; public vessels, exempt from,
77; states, foreign, exempt from, 43. See also, Exemptions from
jurisdiction ; Extraterritorial jurisdiction; Consular jurisdiction.

Jurisdiction of courts, statutory definition, 222,

Jurisdiction of Court of Claims, 100.

Jurisdiction of courts martial, 176.

Jurisdiction of federal courts, 96, 114, 116; over prizes, 189; over suits in-
volving international law, 104.

Jurisdiction of international prize court, 205.

Jurisdiction of military commissions, 176.

Lawrence, T. J., definition of international law, 13.

Laws of extraterritorial effect, 42, 43; of non-territorial character, 43.

Legislative action, abrogation of treaties by, 83; performance of treaties
by, 85; political determinations by, 223. See also, Political questlons,
Statutes; Supplementary Laws.

Letters of Marque, forbidden by treaty, 111.

Letters rogatory, 73.

Liberty of states, 22.

Lieber, Francis, Instructions for the government of the armies in the field,
168, 209. See also, Army instructions.

Local responsibility for outrages, 103.

Maine, Sir Henry S., 15, 226, 229.

Marauding Indians, suppression of, 28,

Marshall, Chief Justice John, on law applied by courts, 225; on prize
courts, 148.

Martial law, 207.

Merchant vessels, jurisdiction over, 37.

Military commissions, 176, 210.

Military expeditions, 117.
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Military forces, exemptions from jurisdiction, 50; subject to jurisdiction
when abroad, 38. See also, Army,

Military government, 208; application of constitutional guarantees to, 68;
succession to, 63. i

Military law, 175, 208.

Ministers, public. See Diplomatic officers.

Monroe doctrine, 88.

Municipal law, definition of, 15; nature of, 11.

Natiohal governmert, power to enforce international obligations, 228;
réparation by, 94.

Natural law, 223, 224.

Natural rights, guaranteed to inhabitants ¢f acquired territory, 6o.

Naturalization; 47.

Naval forces, control of, 212, 213, 214; illégal acts by, 137; neutral juris-
diction over belligerent, 137; obligations under international law,
68; subject to jurisdiction when abroad, 38; violations of netifrality
by, 177.

Naval Instructions, 178.

Naval Instructions concerning: adjudication of prizes, 188; blockade, 1350;
combatants, rights of, 212, 213; contraband, 154; destruction of prizes,
185; exemption of enemy vessels from capturé, 204; free ships, free
goods, 164, 165; hospital ships, 212; hostile embargo, 216; non-combat-
ants, rights of, 213; privateers, 180; requisition of neutral property,
168; resistance to visit and search, 161; restoration of prizes, 170;
treatment of prizes, 184; visit and search, 183. :

Naval officers, duty to preserve neutrality, 126; exemption from neutral
jurisdiction, 138.

Navy, articles for government of, 177; control of, 177.

Navy Regulations, 68, 126, 178, 213. )

Navy Regulations concerning: asylum in naval vessels, 55; naval forces
subject to jurisdiction when abroad, 38; neutrality, preservation of,
126; respect for foreign territory, 27.

Necessity, grounds for prize condemnation, 167.

Neutral, belligerent duties toward, 143.

Neutral duties toward bélligerent, 106.

Neutral and enemy, character of property, 173.

Neutral flag, transfers to, 159.

Neutral goods in armed enemy vessel, 160; in enemy vessel, 165,

Neutral prize jurisdiction, 132.

Neutral property at sea, 149.

Neuttal trade, fréedom of, 162.

Neutral vessel with enemy goods, 163.

Neutrality, contributions of United States to law of, 127; obligatiohs of,
administrative enforcement, 120, 122; obligdtions of, judicial enforce-
ment, 117-120; offenses against, 117-120; violations of, by army, 173;
violations of, forbidden by treaty, 110, 114; violatiohs 5f, means of
preventing, 127.
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Neutrality proclamations, 115.
Neutrality statutes, history of, 114-116.
Non-combatants, rights of, in land war, 210; rights of, in naval war, 213.

Objects of international law, 17, 18.

Obligations of states, 22; to enforce international law, 6.

Offenses against diplomatic officers, 75-77; against international law, 72-
78; against neutrality, 117-120.

Ordinances, See Executive orders.

Panama Canal, 124; neutrality of, 125.

- Paper blockade, 153, 163.

Passports, carriage of, 161; issue of false, 73.

Peace and amity treaties, 170.

Philippines, succession to, 58.

Phillimore, Sir Robt., on prize courts, 148.

Piracy, 34-35; privateering designated as, in treaties, 111; seizure of ves-
sels for, 191.

Political questions, 17, 19, 25, 106, 143, 201, 218; abrogation of treaties as,
84; commencement of wars as, 20I; extent of maritime jurisdiction
as, 33; interventions as, 27; reparations as, 04; reprisals as, 29; sub-
mision to arbitration as, 101,

Porto Rico, succession to, 50.

Preemption, 167.

Prescription, acquisition of territory by, 24.

Presumption of enemy character, 158.

Prevention, belligerent duties of, toward enemies, 199, 207; belligerent
duties of, toward neutral, 144, 172; duties of in time of peace, 67;
neutral duties of, 107, 110.

Prisoners of war, treatment of, 209,

Private international law, 46.

Private law, effect of succession on, 61.

Private rights, effect of succession on, 52; effect of war on, 215.

Privateering, treaty provisions, ITI.

Privateers, 137, 180.

Prize bounty, 193.

Prize courts, 147; distribution of prize proceeds by, 193; enemy rights in,
203; establishment of, 188; functions of 192; history of, in United
States, 188, 180; location of, 188.

Prize court, international, 190; jurisdiction of, 20s.

Prize jurisdiction, 189; belligerent, 190; neutral, 134. '

Prize law, general principles of, 171.

Prize money, 193; abolition' of, 195, 196.

Prizes, adjudication of, 187; claim of neutral owner to, 168; condemnation,
grounds of, 149; destruction of enemy, 214; destruction of neutral,
185; enemy, 202; exemptions from capture of enemy, 203, 204; illegal,
131; neutral, 149; ransom of, 185; recaptured, restoration of, 16g; re-
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lease of, 187; restoration of illegal, by neutral, 135, 136; restoration
of recaptured, 169; sequestration of, 129, 170, 186; treatment of
enemy, 213, 214; treatment of neutral, 183; vesting of title in, 149.
See also, Blockade; Contraband; Unneutral service; Presumption of
emeny character; Necessity.

Proclamation of blockade, 150; of neutrality, 115; to privateers, 180.

Property on land, enemy, 205; neutral, 174.

Property at sea, enemy, 212; neutral, 149.

Property in transitu, 150.

Public law, effect of succession on, 60.

Public ministers, See Diplomatic officers.

Public officers, responsibility of, 104.

Public vessels, belligerent, neutral jurisdiction over, 159; foreign, exemp-
tion from local jurisdiction, 49, 50, 139; foreign, exemption from serv-
ice of legal process, 55; national, subject to jurisdiction when
abroad, 37.

Publicists, frequently cited by courts, 226,

Punishment of offenders as reparation, g7.

Ransom, 185.

Recaptured prizes, restoration of, 169.

Recognition, 19.

Relation of international to municipal law, 12, 13, 218-220, 225-226.

Relation of international law to natural law, 224.

Release of neutral prizes, 187.

Release of persons held in custody, as reparation, go.

Reparation, 94, 03, 97, 09; belligerent duties of toward enemy, 199; bellig-
erent duties of toward neutrals, 145; duties of, in time of peace, 03;
neutral duties of, 108.

Reparation from states of the United States, 102, 103; from pubhc offi-
cers, 104 ; from private persons, 104.

Reprisals, 28.

Requisition, 205, 212.

Responsibility of government for acts of citizens, 72; for injury of neu-
trals in war, 174; for violations of international law, 12, 93.

Restitution of prizes, 168.

Restoration, neutral duty of, 107; of illegal prizes, by neutral, 107, 135,
136; of recaptured prizes, 169; of vessels recaptured from pirates, 35.

Retaliation, 199, 207.

Rights and duties, 18, 19.

River boundaries, 3I.

Rivers, diversion of, 74.

Rivers, international, 31.

Rogatory, letters, 73.

Roman law, theory of territorial jurisdiction, 45.

Rousseau, J. J., on nature of war, 209.

Rule of 1756, 161, 162, 163.
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Salmond, J. W., definition of municipal law, 15.

Salvage, military, 193, 195.

Sanctions of international law, 14.

Scott, J, B., on relation of international to municipal law, 218,

Scott, Sir William, see Lord Stowell.

Seal fisheries controversy, 30, 32.

Seamen, return of deserting, gz2.

Seizure, of neutral property at sea, 178; of prizes, 191; of enemy prop-
erty on land, 205, 206.

Seizures, beyond territorial jurisdiction, 29; by privateers, 181; without
probable cause, 183.

Self defense, as justification for intervention, 27.

Sequestration of prizes, 129, 130, 186.

Servitudes, 64.

Slaves, asylum in public vessels, 55; fugitive, British Royal Commission
report on, 55, 50.

Slave Trade, 35; seizure of vessels for, 141.

Sovereigns, exemption from jurisdiction of, 43, 50; right of legal
recourse by, 144.

Sovereignty, 11, 2I.

* States, foreign, right of legal recourse by, 104.

States of the United States, liability to suit of, 193.

Statutes, 221; abrogation of treaties by, 83; express recognition of inter-
national law in, 221; principles of international law embodied in, 222;
supplementary to international law, 223.

Stephen, Sir James Fitzjames, 14, 210.

Stockton, Admiral C. H., Naval War Code, 168, 212, See also Naval
Instructions.

Story, Justice Joseph, on neutral goods in enemy vessels, 160.

Stowell, Lord, on prize courts, 147; on relation of international to
municipal law, 225.

Subjects of international law, 17, 18.

Succession, 56; effect of, on private law, 61; effect of, on private rights,
59, 62; effect of, on public law, 60; effect of on public obligations, §7;
effect of, on treaties, 57.

Supplementary laws to international law, 223.

Suppression of marauders, 2.

Territorial bays, 32.

Territorial sovereignty, 21.

Territorial waters, prize seizures in, 134.
Territory, extent of, 31; violations of, 141.
Texan debt, case of the, 57.

Texas, succession to, §7.

Three mile limit, 31.

Trade with the enemy, 162, 215.

Transfer to neutral flag, 150.

Transit, title to property in, 159; transfers in, 159,
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Treaties, 81, 220; abrogated, vested rights under, 83; abrogation of, 83;
as law of the land, 82, 83; constitutional recognition, 82; effect of
succession on, 57; effect of war on, 84; executive power to enforce,
85; infraction of, 8r; judicial application of, 82; legislation supple-
mentary to, 85; nature of, 81; relation of, to international law, 86.

Treaty, acquisition of territory by, 2s.

Treaty power of United States, cession of territory by, 95; extent of, 82.

Treaty of Washington, 112,

Treatment of prizes, 183.

Trent affair, 157.

Unneutral service, 156.
Upton, F. H,, on blockade, 151.
"

“Vera Cruz, landing of troops at, 27.

Vindication, belligerent rights of, against enemies, 199; belligerent rights
of, against neutrals, 144; duties of, in time of peace, 87; neutral duties
of, 108, 120,

Violations of territorial waters, 131, 134; of territory, 141.

Visit and search, formalities of, 182; resistance to, 161.

Visit and search of slave traders, 35.

Walker, T. A, 13, 15.

War, articles of, 176; commencement of, 201 ; effect of, on contracts, 215;
effect of, on treaties, 84; law of, 204; nature of, 209. i

Washington, treaty of, 112.

Westlake, John, definition of international law, 13.

Willoughby, W. W., on relation of international to municipal law, 220, 225,
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