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PREFACE.

A CONSIDERABLE portion of the matter con-
tained in these pages was.delivered in the
~ shape of Lectures, at the University of
Cambridge, on the Rise and Progress of
Civil Procedure among the Romans,

My original aim was to dwell upon the
historical features in this branch of their
legal institutions, and to exhibit its steady
progress from ‘the ancient rude symbolism
of the Twelve Tables, to the more complex
technicality of the Imperial Code, rather
than to attempt to make a treatise on
actions at law.

But as T advanced in my task I found
many points requiring special notice ; and
though the labours of Heffter, Savigny,
Zimmern, Walther, and Ortolan had cleared
away the difficulties, and left little or no-
thing' that was new, for a writer on this
part of Roman law to speak of, yet the
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inaccessibility to many persons of their
works, and the quantity of matter contained
therein, induced me to seize upon a few
salient points, and exhibit them in an
English dress.

Of these topics the most noteworthy to
my mind were the separation of the legisla-
tive and judicial functions of the chief ma-
gistrates at Rome, the peculiar position of
the Judex, the influence of equitable reme-
dies on the Jus civile, the history of Inter-
dicts, and the change in the character of
Appeals, and mode of bringing them; most
noteworthy because they belong really to
the history of the Roman people, and em-
phatically mark those elements of their
character so strenuously insisted on, and so
eloquently described by Savighy, viz. the
holding fast by the long-established without
allowing themselves to be fettered by it ;
and the quick, lively, political spirit by
which the power of their constitution was
renovated, so that what was new merely
ministered to the development of what was

old. ’
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The chapter on Evidence was added in
order to bring together from the pages of
Gothofred, Pothier, and Huber some few
of the leading principles on which this part
of the Roman law of procedure was based,
that by this means might be. exhibited,
not only the contrast between the system
of that people and our own, but the pecu-
liar advantages which Roman-jurisprudence,
by reason of its high- state of cultivation,
affords of serving as a pattern and model
for all scientific labours in law.

Perhaps no period of time could be
found better adapted than the present for
dwelling upon the doctrines of the Roman
law, and insisting on its merits in aid of the
development of legal principles. The ex-
tensive alterations in our process and forms
of pleading, the gradual rapprochement of
equity to common law, the steady progress
that is going on in the removal of those
feudal notions that have hampered our law
of real property, and overlaid it with tech-
nical difficulties, expressed in a jargon as
barbarous as it is unphilosophical, are some
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among other beneficial changes by which we
may hope in time to approximate to that
point of excellence ascribed by Savigny to
the Roman law, when we shall have a sys-
tem that may be discovered by plain good
sense, not overlaid with intolerable formali-
ties and narrow pedantry on the one hand,
nor too abstruse and complicated for the
apprehension of all but a few on the other;
a system not purposedly confined to a few
high priests and patricians, like the Actiones
legis of old, but one approved and appreci-
ated by all, on account of its simplicity
and clearness, where the ““theory and prac-
tice may be the same, the one framed for
immediate application, the other enno-
bled by scientific treatment, and where we
shall see in every principle a case for ap-
plication, in every case a rule by which to
decide it.”

- The remarks of an elegant scholar of
our own time (whose writings prove his
eminent qualities as a jurist) come in aid
of the views here maintained, that the
Roman law deserves especial attention and
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deep study in the present day. It is not,”
says Dr. Maine, in his masterly essay on
Roman law and legal education!, “because
our jurisprudence and that of Rome were
once alike that they ought to be studied
together, it is because they will be alike,
it is because we in England are slowly
and perhaps unconsciously and unwillingly,
but still steadily and certainly, accustom-
ing ourselves to the same modes of legal
thought, and to the same conceptions of
legal principle to which the Roman juris-
consults had attained after centuries of
accumulated experience and unwearied cul-
tivation.”

These are admirable words, the truth
and value of which become the clearer the
closer we scrutinise the tendency of our
modern legal reform; but to two, among
the many questions of the day, does the
importance of the study of the Roman
law most apply, viz. the demand for codi-
fication, and the demand for legal educa-
tion. The difficulties that stand in the

1 See the Cambridge Essays for 1856.



xii PREFACE.

way of the first of these questions are
many and powerful, not the least of which
is. what the writer above. quoted so.forci-
bly insists upon, viz. the decay of tech-
nical phraseology in the English law, and
the want of a proper legal terminology,
by which a definite and concise expression
of legal conceptions may be given; an
evil that presented itself as one of such
importance to the mind of Mr. Living-
stone, as required at once to be removed,
and necessitated the addition to his Code
of Louisiana of a book of definitions.

How admirably the Roman Law comes
in aid of this defect, and what service
may be rendered to our legal phraseology
by the writers whose technical language
is so skilfully exhibited in the pages of
the Digest, Dr. Maine has sufficiently
shewn. But it is in its connexion with
legal education that the Roman Law
stands preeminently forth. If we are
to expect a properly devised system of
codified, or well arranged law, is it too
much to ask for minds trained up to the
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task, and capable of providing for the
combination of theory and practice, that
must present itself therein? And if what
Bacon says be true, that the age in which
a code should be formed should exceed
preceding ages in intelligence, what answer
shall be made to the question, “Is this
such an age, and have we the means at
our disposal for such a task ?” Can we
say that our general mass of legal intelli-
gence is superior to what is past, or can
we avoid seeing the inferiority of our own
juridical writers to the jurists of neigh-
bouring countries. And when we search
for reasons for such a state of affairs, one
above all must strike us, viz. the want of a
sound legal training for those who are to
become the proposers and exponents of the
laws of this country.

For one thing and the other, for legal
reform, whatever shape it may assume, and
for legal education, the maxims and princi-
ples embodied in the Roman Law, and the

language in which they are framed, un-
doubtedly are of inestimable value.
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The study of the Roman Law will
help to bring out that twofold spirit,
which, to use Savigny’s words, is indis-
pensable to the jurist—the hustorical, by
which the peculiarities of every age and
every form of law may be seized and ap-
preciated, the systematic, by which every
notion and every rule may be placed in
lively connexion and cooperation with the
whole.

In conclusion, let us hope that the time
is not only coming, but is not far off, when
the phraseology of the Statute-Book will
not be the worse for a rate in aid from its
~ friendly, not rival neighbour, the Corpus
Juris, and the champions of Archbold,
Tidd and Chitty will have no cause to
fear the utter destruction of these eloquent
commentators, although our students are
brought up to peruse and admire the
learning of Ulpian, Gaius and Papinian.

CAMBRIDGE,
June 18, 1857.
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Absentees, their evidence how taken,
130
Accidental loss of documents how
proved, 114
Actio, its objects limited, 71
contrasted with Interdicta, 63
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Familiee herciscundsm, 75
Finium regundorum, 75
in Personam and in Rem, 73, 74,
87 n.
Action, definition of Roman and En-
glish, 4,6
forms of swept away, 100
Actiones, arbitrariee, 76, 81, 82
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Bong fidei, 76, 80, 81
Confessorie, 114 n.
Directe and Utiles, 45, 46
In jus and In factum, 46, 69
Legis characterized, 6, 7
their disadvantages, 18, 21
enumerated, 11 n,
referred to by Cicero, 25
Negatoriee, evidence in, 114 2.
Stricti Juris, 76, 79, 81
Utiles, their influence on the rules
of Pleading, 47
Adjudicatio, 27 n.
/Blius, Sextus, 24
Ager Publicus, 49, 50
Alexandria, 617,
Ancient reputation, 125
Appeal,nonefrom decision of Judex,13
its h(i)story and changes, 134—
14

Appearance, bail for, 101
Apud acta, 137
Arbiter and Arbitri, 63, 65, 69
esto, 25
in equitable causes, 77
Arbitria and Judicia, 70
honoraria mentioned by
Cicero, 25
Arbitrium, 32
distinguished from the ¢Arbi.
traria formula,’ 83

Auditoria, 68
Auditorium, last resort in Appeals,
138
Augustus, his great power, 136
is made Censor, Tribune, and
Consul, 136
obtains the Provocatio, 136

Bail for appearance, 101
Best’s ‘Treatise on the Law of Evi-
dence’ cited, 118
Bills and receipts, omissions in, 123
Bona fides, meaning of the term, 78
opposed to the Strictum Jus,
7

Bonee fidei, actiones, 76, 80, 81
Bonitarium, Jus, 10

Cancellarii, 138
Cause cognitio, 85, 90
Centumviri, 25, 62, 66—69
representatives of the Roman
people, 68
decided on questions of law, 67, 68
on questions of Quiritarian own.
ership, 67
Centumviral Courts, theirimportance,
68 .
Cneius Flavius, 21 n.
Cognoscebat, its meaning, 34
Commission to hear reserved cases,
104
Competence of witnesses, 125
Condere legem, 43
Condemnatio, 27 n. 45
Condictio, 11 7, 19—25
Certi and incerti, 80
Consuls, 37 and note
Consultatio, 138, 139
Conventus, 85 and note
Contracts, peculiarities of as a Roman
legal system, 10
Copies, when evidence, 124
Court-days, 85

Decempviral law quoted, 85
Decemviri litibus judicandis, 25
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Decreta, 55
Decretum, 38 7.
Decarim judicum, 64
Demonstratio, 27 n. 45
Denunciatio, 95
litis, 100
Depositions of witnesses, 125
. Dies comperendinus, 92
Dies feriati, 84 .
Dimissoria litere, 138
Dismissal of appeal, 139
Division of actions, motives for, 72
Documentary evidence, 119
Documents, private and publie, 120
quasi-public, 119 n.
lost, how supplied, 124
rules as to production of, 121
Duplum, revocatio in, 140 .,

Edictum perpetuum, 43
Editio, actionis, 90—121
instrnmentorum, 122
rescripti, 105
Egypt, a province, 617,
Emperors, their judicial powers, 97
direct appeals to, more formal,
138
Epistolares, 103
Equitable courts, Roman and English,
41
Evidence, rules of, 107
its sources, 108
when to be taken, 109
in tuking, directions to Judex,
127

documentary, 119
hearsay, 128 and note
oral, 125133
of experts, how far recognised,
129 n.
Examination in court, not secret,
130, 181
Exceptio pecunis numerate, 118
Ex fide bona, meaning of formula, 77
Expense of detaining witnessqs, 130 n.
Expenses, what allowed to witnesses,
129

Experts, evidence of, 129 .
Extraordinariz cognitione_ss, 32, 33
extension of in later times, 99

Familize herciscunds actio, 75
Finium regundorum actio, ib.
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Tiscus,its privilege when plaintiff, 123
Forms of action swept away, 100
Formula, its importance, 91
Formul, in factum, and in jus con-
cepte, 46

ut inter bonos bene agier

ex fide bona, and

quid ;equins melius, explained, 77
Formulary system, 5, 27, 80

its introduction explained by

Gaius,
written pleadingsintroduced by, 6

Galus, formularysystem explained by, 5

Handwriting, comparison of, 121

Heffter's explanation of the Lex
Zbutia, 25

Hortensia lex, 84

Imperium, explained and classified,
37, 88n.
Inimicitia capitalis, 127
Iu judicio and in jure, distinguished,
13,92, 93
Instrumentorum editio, 122
Instruments, private, public,and quasi-
public, 119 %, and 120
omissions in, how supplied, 123
Intentio, 11, 45
Interdicts, 47—57 .
Interventio, examples of in the clas-
sical writers, 135
its effect on the immediate busi-
ness, 136

Judex, 6, 11, 13

and Arbiter contrasted, 62 n.

assisted by Jureconsults, 14

Cicero’sregrets at the destruction
of the office, 15 n.

credit due to witnesses left to
him, 128, 129 .

datus, 137

directions to, how to take evi-
dence, 127

¢ Esto,” meaning of the formula, 63

litem suam facit, 11, 32

nature of his position, 64

negligence in him, how punished,
14

witnesses examined by, 120
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Judices, 62, 64, 65
how far able to decide questions
of law, 65 n,
Pedanei, 69
their inefficiency in later times,
105 n.,
their judgments distinguished
from those of the Arbitri, 65
Judicia and Arbitria, 76
Extraordinaria, 6
Honoraria and Legitima, 76
Legitima, non Legitima, and Pri.
vata, 25, 65, 66
Judicis datio, 11 . 27 n.
postulatio, 117, 25, 62
Jura ad rem and in re, 3, 73
Jurisdictio, 38 n. 43
transferred to the Prestors, 38
Jus edicendi explained, 59
Pratorium, its origin, 42

Kings of Rome, their authority in
early times, 37

Laferriére cited, 65 n.
Latitat, 89 n.
Law-suits, how commenced under the
summary process, 101
Legacy, in action to recover, what
evidence necessary, 115
Leges Juliw, 26
Lex Aibutia, 24, 25; 44
Cornelia, 42
Hortensia, 84
Rubria, 29
Libellus explained, 34, 101
in any appeal, 138
supplicationis, 104
Linley’s Treatise on Jurisprudence
cited, 26
Liter® dimissorie, 138
Litis contestatio, 91, 92 n. 102
denunciatio, 100
Loss of documents, how supplied, 124

Macrobius cited, 105 n.
Magistrate distinguished from Judex,
12

Manum consertum explained, 87

Manus injectio, 11 . 12

Missio in possessionem, 89

Mixed actions, 52

Municipal magistrates, their office
abridged, 97

Municipia, 61 7.
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Nexum, 10
Nunding, 84

Objections to witnesses, when made
2

Officiales, their duties, 103
Onmiissions in instruments, how sup-
plied, 123
Onus probandi, 110—~115
in the exceptio non numeratea,
pecuniaz, 113
Oral evidence, 125—133
proofs, how taken, 129
Ordo judiciarius, 82
Jjudiciorum, 55

Parties to the suit could not be wit-
nesses, 126
Partitioning rights, how defended, 75
Periculum of the Judex, 103
Persecutio, 71
Persecutiones in rem and in perso-
nam, 32 -
Persona infames could not be wit-
nesses, 126
Pignoris capio, 11 7. 25
Plaintiff not bound prodere seipsum,
122
Plano, de, 85
Plebeian element, its influence, 63, 64
Preetorship, 40
Potestas, what, 38 n, 43
Possessory rights referred to Recu-
peratores, (9
Preefectus urbi, 96, 137
pratorio, 139, 140 n.
Preefecturs, 61 n.
Prejudicia, 67 2. 71
Prees, 930
Preeses and Prator, heard appeals, 137
Prastorian actions, 69
edicts, their influence on civil
procedure, 44
Praetor, 7, 89, 40, 41
extension of his jurisdiction, 29,73
Presumptiones, how divided, 116
Presumptive evidence, 116119
Private documents, 120
Privy Council, imperial, 138
Proconsul heard appeals, 137
Production of docunments, how man-
aged, 121
Productiones testium, how many al-
lowed, 133
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Provincial preetorship established, 39

Provocatio, what, 134—136

Public documents prove themselves,
120

Quatuorviri and Duumviri, 61 n.

Quid wquius melius, 77

Quiritarian rights referred to Cen-
tumvirs, 13 n. 67

Reciperatio, 66 n.
Recuperatores, 62, 66, 69
Sunto, 63
Register of judgments, 103
Relatio, 138 and note
Religio, 76 n.
Reprobatio, 132
Rerum actus, 84
Retractationes, 140 n.
Revocatio in duplum, 140 n.
Rights twofold, 3
their extent, ib,
their object, ib.
Roman jurisprudence, its character-
istics, 711

Savigny cited, 8, 49
Secretaria, 86
Secretarium and Secretum, 131,

Si certum petetur, 80

Spear, the emblem of Quiritarian
ownership, 67

Sponsor, 93 n.

Sportule, 105

Stipulatio sistendi causa, 89

Subsellia, 65 n,

Suits, de Plano and pro Tribunali,
85, 89
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Summary process, suits how com-
menced, 101

Summoning defendants, how altered,
88, 89

Summons, literis and edictis, 95

Supplicationes, 140 .

Testis unus testis nullus, 127 and note,

Thibaut cited, 51

Travelling expenses, 129

Treasury, money paid to, how proved,
124

Tribunes, right of appeal to, 135

Tt possidetis and utrubi, 52
Ut inter bonos bene agier, 77

Vadimonium, 88, 100

Vas, 93 n.

Veto, 13

Vindex, 88

Vindicatio rei, 75

Viri consulares, 61 7.
Vocatio in Jus, 18—20, 19 n.

Witnesses, their competency, 125
who could not be, 125, 126
their credit estimated by judex,
128,129
expense in detaining, 130
their examination, how taken,
130133
‘Women, when disabled from being
witnesses, 126 n.
‘Writing, when necessary, 125
Written pleadings, 92

Zimmern cited, 51



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


