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PREFACE

The Bibliography on the Origins of Early Anglo-American Partnership Law is an
exhaustive bibliography of the major sources documenting the history of
partnership law. Primarily, it covers the literary sources of early Anglo-
American partnership law and, secondarily, the form of the legal rules of
partnership. The work examines sources documenting the development of
partnership law from the following legal systems: Natural law, civil law
(including Roman law), the Law Merchant, and the common law. Largely, this
work examines “sources” in the sense of literary forms, official or otherwise,
in which authoritative materials may be found.

This bibliography assists in the study of the history and sources of Anglo-
American partnership law by providing: (1) a general overview of the origins
and development of partnership law; (2) the historical evolution of partnership
law doctrines; (3) the context in which changes occutred in partnership law;
(4) the sources that were significant in the development or articulation of
Anglo-American partnership law in different phases of its development; (5) a
new bibliographic record of partnership works that is more accurate, more
comprehensive, and more detailed than any now existing; and (6) commentary
as annotations to assist users by providing the historical context, an analysis
of the work’s significance and contribution to partnership law, and
biographical information on the author. The annotations assist researchers in
distinguishing between sources and selecting those materials that would
facilitate research. Because partnership law did not develop in isolation,
researchers must consider how political, sociological, and economic factors
contributed to the development of legal doctrines in this area, in addition to
strictly legal factors. The annotations discuss these factors when relevant.

After examining the origins of partnership law, the bibliography explores
how Anglo-American partnership law developed by compiling sources of legal
materials from the following legal systems or bodies of law: natural law; civil
law systems (including Roman law, French law, Dutch law, and Spanish law);
common law systems (including English law and American law); and, finally,
the legal systems in mixed jurisdictions (including Louisiana, Scotland, and
South Africa). The bibliography further explains how these foreign law
sources contributed to the development of Anglo-American partnership law.
If particularly relevant and significant, the work also includes selected
partnership works of the various American states.

As an extensive annotated guide to the literary sources of partnership law,
this bibliography assists scholars in researching broad academic issues,
students in seeking introductory material, and practitioners in searching for the
origins of particular legal doctrines. It provides an in-depth analysis of the
sources and history of early Anglo-American partnership law. While many
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subjects have been well covered by subject-specific bibliographies (such as
constitutional law), no other work provides comprehensive treatment on
partnership law. Thus, the historical development of partnership law is one
area in legal history that warrants bibliographic treatment. This work also
acknowledges and updates many earlier works in this area. The materials,
concepts, and principles in partnership law follow a subject-oriented
arrangement that allows users to access these materials conveniently. This
bibliography principally includes legal monographs. The work examines the
topic particularly through sources that many students and other researchers
would have difficulty obtaining. It also includes sources tracing the
development of partnership law in treatises on contract, equity, agency,
commercial law, and mercantile law.

During the late eighteenth and eatly nineteenth century, when modern
partnership law developed, American law, including private law, was in its
formative stage. This work discusses the crucial historical developments that
enabled emergent entrepreneurial and commercial constituencies to win
advantageous positions legally, which they used to maximize economic growth
and promote developmental goals. Partnership traditionally is a crucial legal
relationship in Anglo-American law. It is the relationship of persons
conducting a business, found in every trade, occupation, or profession, joined
in common with a goal of earning a profit. Therefore, understanding how the
law governing these relationships developed greatly assists the researcher in
understanding how Anglo-American law developed as a whole during certain
crucial junctures in both English and American legal history.

Throughout history, various legal systems have mandated that transactions
must be approved by the government—Iland transactions, rules of inheritance,
enforceable contracts or commercial instruments, and business corporate
formation. It seems reasonable to theorize that to some limited extent the
types of form available will channel social activity and affect the ways in which
people think of property rights, fairness in business dealings, and the risks and
advantages of starting new ventures.

This bibliography acknowledges the historicity of past doctrine,
recognizing that it cannot be treated as if it were identical to, or an
underdeveloped version of, current doctrine. It attempts to supply past
reasoning patterns, inasmuch as possible, as they were understood by the
lawyers who used them. The legal changes represented in these sources reflect
the changing ideas of the ways in which government ought to regulate social
and economic life.

The term “sources of law” is defined in several different ways. Sometimes
it refers to the organ of a politically organized society from which the
authoritative materials proceed or by which they are given. Sometimes the
term refers to the molding influences that provided those sources form and
content. Mostly it refers to the literary shapes, official or otherwise, in which
the authoritative materials are used. Thete is a hierarchy of these organs, an
authoritative gradation of these molding influences, and a prescribed sequence
of these literary forms.
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Jurisprudence deals largely with the sources of law—particularly
legislation, judicial precedent, custom, and equity. This bibliography primarily
is concerned with literary sources (i.e., the sources of early Anglo-American
partnership law), and secondarily with the form of the legal rules of
partnership. It examines the sources of early Anglo-American partnership law
that originated in customary law, natural law, civil law (including Roman law),
the Law Merchant, and common law. The focus is on authorities such as the
case law, statutes, and commentaries on partnership law. This book also
facilitates the comparative study of the development of Anglo-American
partnership law with the development of that jurisprudence in selected civil
law systems.

Throughout most of the nineteenth century, law developed through
judicial promulgation and enforcement of common law rules, as opposed to
statutes. Legal treatise writers in the late eighteenth and early nineteenth
century had a major role in shaping partnership law. These authors viewed law
as a science and thought that most legal problems could be resolved through
the intensive application of reason. They had no particular theoretical view of
the nature of the common law. Beginning around William Blackstone’s time,
English legal writers began to publish treatises on special commercial subjects,
including partnership laws. They were influenced by Lord Mansfield’s
contemporaneous efforts on the bench to systematize English commercial
law. Most of these English works were reprinted in the United States.

The American treatise tradition dominated for nearly 100 years, roughly
from the publication of James Kent’s Commentaries in 1826 until Samuel
Williston’s Treatise on Contracts in 1920. This tradition developed on the belief
of the logic and internal consistency of legal doctrine, which led legal scholars
of the time to compile, classify, and systematize the law or various aspects of
the law. The treatise tradition was a response to the codification movements
of the 1820s and 1830s, and attempted to demonstrate the common law was
in fact reasonable against the arguments of the codifiers that the common law
was inconsistent.

Scholars often find it valuable to consult consecutive editions of treatises.
The changes in treatment and subject matter of various editions of the same
work can be crucial and even can indicate major legal transformations. These
changes are discussed in this work as they relate to partnership law.

This bibliography includes the major annotated editions of important
treatises such as the Christian or Tucker editions of William Blackstone’s
Commentaries and the twelfth edition of Kent’s Commentaries by Oliver Wendell
Holmes. The annotations in each of these works are themselves very
important for understanding issues in legal history, reflecting the efforts of
later commentators to update earlier works without impairing the original
intellectual structure.

Influenced by eighteenth-century natural law, American judges in the early
nineteenth century creatively used comparative law withoutany formal reliance
on the hierarchy of authorities or even against the express language of the
most prominent authorities. The French and Dutch treatises on natural law
had no theoretical authority, yet they constantly were treated as authoritative.
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The use of French and Dutch law treatises in jurisdictions such as New York
in the early nineteenth century originated in the training of American lawyers
of the colonial period and the post-Revolutionary era. As part of their legal
education, lawyers studied the works of Hugo Grotius, Samuel von Pufendorf,
Emmerich de Vattel, as well as the French commercial law treatises.

In Anglo-American law, although the “books of authority” rank last in the
theoretical gradation of authority. In practice, they were frequently more
highly regarded than what was suggested by the hierarchy of forms. Treatises
by Robert Pothier, Freidrich Savigny, Joseph Story, and Rudolf von Jhering
illustrate the tenuous relationship that may have existed between formal and
actual authority.

During the Revolution, many Americans believed that the new nation
should abolish the English common law after independence. The common law
survived, only after a difficult struggle. When American law still was in its
formative stage, it was receptive to civil law influence. This influence on
American law was especially strong in the period between the Revolution and
the Civil War and particulatly in the areas of commercial and maritime law,
including partnership law. American scholars interested in the civil law were
particularly interested in Roman law and some French private law sources,
such as works written by Pothier and Jean Domat, and the Code Napoleon.
Samuel Pufendorf was the only German author generally cited by American
scholars.

After the French Revolution, American liberals became interested in the
French civil law and many regarded the Napoleonic code as a model of clarity
and order. Pothier’s treatises on obligations and partnership were translated
into English and were used widely. The two leading figures of American
jurisprudence in the first half of the nineteenth century, Joseph Story and
James Kent, had a profound knowledge of European law and frequently used
foreign law citations in their opinions and writings.

When the United States acquired new territories from France and later
from Spain and Mexico, it brought U.S. law into jurisdictions formetly
governed by civil law systems of French and Spanish origin. In a clash of legal
traditions, the common law emerged victorious. This victory, however, was far
from absolute. There are civil law remnants in the contemporary law of many
states. In most states just a few traces remain, but Texas, and particularly
Louisiana have unique systems of their own based on a synthesis of the two
legal traditions. In Texas, the common law was introduced by statute, but with
important modifications derived from Spanish models. In Louisiana, the
reverse is true; while the common law has made some important inroads, the
civil law dominates that state’s jutisprudence. Indeed, the Louisiana
constitution prohibits reception of common law as a total system. Louisiana,
thus, continues to be the one durable enclave of civil law in the United States.

Beginning around 1850, however, American lawyers began to use
European civil law authority rarely. Several reasons may explain this trend.
First, the complicated system of adapted Roman law, as it was then analyzed
by German scholars—the “usus modernus Pendectarum”—did not attract
much interest among common law lawyers. Second, American lawyers and law
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schools of the time were focused on the practice of law rather than on theory
and thus, had little interest in foreign legal systems. A third factor may have
been a certain divergence between the economic philosophies of the United
States and the Germany. In Europe, the excessive laissez-faire tendencies of
the free enterprise system were increasingly controlled by government
regulation in the 1870s and 1880s, much earlier than in the United States. This
was the period during which American courts were guardians of the strongest
traditions of unregulated individualism. Any attempt to introduce into
American law German ideas of state control of industry and business or even
modest social legislation would have been opposed overwhelmingly. Thus,
understanding the tradition of treatise writing in partnership law is essential
in understanding how American partnership law developed, because treatises
are essential sources of that law, and Sources of that law, and because
American courts often looked to the civil law for guidance, especially in
commercial law, including partnership law. Thus, understanding the
developments in publishing legal treatises, as well as the use of civil law in
shaping American law in general, is essential to understanding how Anglo-
American partnership law developed, since these are essential sources of that
law.
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